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CHECKS FOR LESS THAN ONE DOLLAR ARE LAWFUL—BUT 
NOT IN SOUTH CAROLINA 


Someone is continually bringing up the question whether a bank 
check for an amount less than one dollar is a valid commercial instru- 
ment and the further question whether there is any penalty attached to 
the issuance of such a check. This matter has been touched upon in 
these columns more than once but the question as to the legality of 
checks for less than one dollar continually arises. 

There is a Federal statute often mentioned in this connection which 
many people erroneously believe makes it unlawful to issue an ordinary 
bank check for a sum less than one dollar. The statute in question is 
§ 178 of the Federal Criminal Code and provides as follows: 


‘*No person shall make, issue, circulate or pay cut any note, check, 
memorandum, token or other obligation for a less sum than one dollar, 
intended to circulate as money or to be received or used in lieu of law- 
ful money of the United States; and every person so offending shall be 
fined not more than five hundred dollars, or imprisoned not more than 
six months or both.’’ 


The fact that this statute is included in a chapter dealing with of- 
fenses against the coinage and currency of the United States is, in itself, 
an indication that it was never intended to apply to a bank check drawn 
in the ordinary course ‘of business. The provision has been on the 
statute books ever since 1862, being § 2 of the Act of July 17th of that 
year. The title of the original act was ‘‘An Act to Authorize Payments 
in Stamps and to Prohibit Circulation of Notes for Less Than One 
Dollar.’? This statute was passed at a time when state banks were per- 
mitted to issue money and it is possible that the object of it was to pre- 
vent the state banks from issuing notes in denominations of less than 
one dollar. ; 

In United States v. Van Auken, 96 U. S. 366, it was held that the 
statute does not apply to an instrument in the following form: ‘‘The 
Bangor Furnace Co. will pay the bearer, on demand, fifty cents, in 
goods, at their store, in Bangor, Mich.”’ 

And in United States v. Monongahela Bridge Co., Federal Case No. 
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15796, it was held that the statute did not apply to toll tickets issued by 
the bridge company to be used as toll for passage over the bridge. In 
this case it was said that the tickets had no resemblance ‘‘to the coin of 
the United States, nor to the postage currency, the free and untrammelled 
circulation of which it was the design of the act to advance and pro- 
tect.’”’ This quotation is a further indication that it was never the in- 
tention or purpose of this enactment to interfere with the issuance of 
ordinary bank checks in the usual course of business. 

In South Carolina there is a statute, § 3649—7 of the Civil Code of 
South Carolina, 1922, which provides that bills or promissory notes for 
less than one dollar shall be void and that any person giving such a 
bill or note may be fined not exceeding ten dollars. Presumably, this 
statute would apply to a bank check for less than one dollar. Appar- 
ently there is no South Carolina decision construing this statute and 
it is difficult to imagine just what the legislature had in mind in en- 
acting it. 

So far as we know, there is no other statute touching upon this 
question. 


BANK PUT ON NOTICE BY CIRCULAR DESCRIBING STOLEN 
SECURITIES 


When negotiable securities are lost or stolen, it is customary for the 
owner to arrange to have notices sent out to banks and others dealing in 
such securities, describing the securities and giving their serial numbers. 
The question arises as to what burden a notice of this kind imposes upon 
the bank or individual who receives it; that is, whether the receiver of 
such a notice is bound at his peril not to purchase the securities de- 
scribed in the circular if they are offered to him for sale. According to 
a recent decision of the Illinois Court of Appeals, one who purchases or 
acquires an interest in stolen securities after receiving a notice of this 
kind, even though he acts in good faith, is not a holder in due course and 
cannot retain the securities as against the real owner. The case is North- 
western National Bank v. Madison & Kedzie Bank, decided on October 
10, 1926. 

In this case it appeared that the plaintiff bank, having been robbed 
of certain securities, mailed to more than 9,000 banks and bond houses, 
including the defendant bank, printed notices of the robbery which con- 
tained an itemized list of the stolen securities and identified them by 
serial numbers and otherwise. With each notice was enclosed a printed 
form of acknowledgment addressed to the plaintiff. A clerk in the de- 
fendant’s employ, whose duty it was to open and distribute all mail and 
to deliver notices such as this to an assistant cashier, stamped the 
acknowledgment with the name of the defendant bank and mailed it to 
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the plaintiff. The clerk failed to notify any officer of the defendant bank 
that the notice had been received and testified at the trial that he did 
not recall the transaction. 

Four months after the notice was received, the defendant received 
certain of the stolen securities as collateral on an account previously 
opened by an impostor. The officers who represented the defendant 
bank in the transaction were unaware of the notice until after the bonds 
had been received. The plaintiff brought an action to recover the bonds 
and it was held that he was entitled to recover for the reason that, under 
§ 52 and § 56 of the Negotiable Instruments Law, the defendant was not 
a holder in due course of the bonds. 

Section 52 of the statute, referred to above, enumerates the qualifica- 
tions of a holder in due course of a negotiable instrument, one of which 
is that the holder must have received the instrument without notice of 
any defect in the title of the person negotiating it. And § 56 provides 
that, to constitute notice, the person receiving the instrument must have 
had actual knowledge of the defect or knowledge of such facts that his 
action in taking the instrument amounted to bad faith. The holding in 
the present case was to the effect that the defendant had actual knowl- 
edge as a result of having received the plaintiff’s circular. 


REE ERE 


LIABILITY OF COLLECTING BANK FOR NEGLIGENT ACTS OF 
ITS CORRESPONDENTS 


The question whether a collecting bank is liable for the negligence or 
defaults of its correspondent banks is one which continually arises. 
There is an irreconcilable conflict among the decisions on this question. 

In ten of the states, it is held that a bank which receives paper for 
collection is liable for the negligence of any of the correspondent banks 
through which the collection is sought to be accomplished. This is 
known as the New York rule, because that state was the first one to 
adopt it. Under this rule, a bank which receives paper for collection is 
liable where the collection is lost through the failure of a correspondent 
bank or through the negligence of a correspondent bank in any respect 
concerning the collection. Among the states which have adopted this 
New York rule are New Jersey, Pennsylvania, South Carolina, Michigan 
and Minnesota. : 

In seventeen states, it is held that the collecting bank is not liable in 
eases of this kind, provided the bank used proper care in the selection 
of its correspondents. This is known as the Massachusetts rule. Among 
the states which have adopted the Massachusetts rule are California, 
Connecticut, Illinois, Indiana, Iowa, Maryland, Missouri, Nebraska and 
Ohio. Of the fourteen states which adhere to this doctrine there are 
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four which formerly held to the contrary and have changed the former 
rule by statutory enactment. These four are Arkansas, Florida, Georgia 
and Montana. 

Among the banking decisions in this issue is one recently decided by 
the Supreme Court of Arkansas, Bank of Hunter v. Gros, in which it 
was held that a collecting bank is protected by the Arkansas statute from 
liability for the negligence of its correspondent banks. 


REG 


BANK NOT LIABLE FOR PROPERTY STOLEN FROM SAFE 
DEPOSIT BOX 


In a proper case, a bank may be liable to the renter of a safe deposit 
box where the contents of the box are stolen. Such liability is fastened 
upon the bank where the loss is due to the bank’s negligence. 

A bank will not, however, be held liable where it appears that the 
lost property belonged to some person other than the one to whom the 
box was rented. The relationship between a bank and the renter of a 
safe deposit box is one of bailment and no one can be made responsible 
as a bailee without his consent. : 

This was decided by the Appellate Division of the New York Supreme 
Court in the recent case of Coons v. First National Bank of Philmont, 
218 N. Y. Supp. 189. In this case it appeared that the plaintiff had de- 
posited securities in a safe deposit box which the defendant bank had 
rented to the plaintiff’s father. The securities were stolen by burglars. 
Under the rules stated, it was held that the plaintiff had no claim 
against the bank. The opinion of Judge Van Kirk, in which the other 
four justices concurred, follows: 


‘‘The action is brought to recover damages alleged to have been 
suffered by the plaintiff through the negligence of the defendant; the 
plaintiff deposited in safety box No. 27, in the banking house of de- 
fendant, certain securities, which were taken from that box by burglars, 
and which had not been recovered or restored to plaintiff. 

‘‘The cause of action sought to be alleged is one in bailment. The 
relation between a bailor and a bailee is fixed by contract, either ex- 
press or implied, and the rights and liabilities of the parties must be 
determined from the terms of the contract, if express, or, if implied, 
under the general principles of law and the surroundings and attending 
circumstances; but always liability is grounded in contract. One can- 
not be made the bailee of another’s property without his consent. 6 C. 
J. 1084, 1110; First National Bank of Lyons v. Ocean National Bank, 
60 N. Y. 278, 19 Am. Rep. 181. It follows that, if there is no contract 
between the parties to the action, there can be no liability resting on 
the defendant as bailee. 

‘«The complaint in this case shows no contractual relation between the 
plaintiff and the defendant. The allegation, on the other hand, is that 
the father of plaintiff was the lessee for hire of safety deposit box No. 
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27 in defendant’s bank at the time of the burglary, and at that time the 
plaintiff was the owner of certain securities which she had deposited in 
that box. There is-no allegation that, at the time the box was leased, or 
at any other time, this plaintiff was in any wise connected with the 
contract between her father and the defendant. It is alleged that, when 
the box was hired, the father designed and intended it for the safe- 
keeping of securities of himself and members of his family, including 
this plaintiff; but there is no allegation that the father communicated 
this intent to the defendant, or that the defendant at any time knew 
that securities belonging to this plaintiff were deposited in the box. 

‘‘Lawrence v. Fox, 20 N. Y. 268, has been cited in support of the 
proposition that an action may be maintained on a promise made for a 
valuable consideration by a defendant to a third person for the benefit 
of a plaintiff, though the plaintiff was not privy to the contract. But, 
even so, there is no allegation in the complaint that there was any prom- 
ise made by the defendant to receive and keep, as bailee or otherwise, 
any property belonging to this plaintiff, nor any promise made in any 
way for the benefit of plaintiff. 

‘*Green v. Clark, 12 N. Y. 343, is cited to sustain the proposition that 
a bailee having a special property or a general owner of such property 
may either of them maintain an action for the conversion of or injury 
to the property in which they are interested. This case would be an 
authority in favor of plaintiff, were the action against the burglars. It 
is not alleged that this defendant converted or in any wise injured the 
property of plaintiff. No cause of action is stated in the complaint. 

‘‘The order appealed from should be reversed, with $10 costs, and the 
motion granted, with $10 costs. All concur.’’ 


DRAWEE BANK RETAINING CHECK FOR MORE THAN 
TWENTY-FOUR HOURS IS DEEMED TO 
HAVE CERTIFIED IT 

Section 136 of the Negotiable Instruments Law provides that the 
drawee of a check or other bill of exchange is allowed twenty-four hours 
after presentment in which to decide whether or not he will accept. 
And section 137 of the Negotiable Instruments Law provides that where 
a bill is delivered to the drawee for acceptance and the drawee ‘‘refuses 
within twenty-four hours after such delivery or within such other 
period as the holder may allow, to return the bill accepted or non- . 
accepted to the holder, he will be deemed to have accepted the same.”’ 

The question has been raised whether this latter provision contem- 
plates an affirmative refusal to return the bill or check or a mere neglect 
or omission to return it. 

In some of the decisions it has been held that a mere omission to re- 
turn the check is not a refusal within the meaning of the statute and 
cannot be construed as an acceptance or certification. But, in most of 
the cases in which this question has arisen, it is held that the mere failure 
or neglect of a drawee to whom a check is delivered for certification to 
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return it, accepted or unaccepted, within twenty-four hours, makes the 
drawee liable as an acceptor and. that no affirmative act of refusal is re- 
quired. 

The latest decision on this point takes this latter view. The case is 
American National Bank of Ardmore v. National Bank of Claremore, 
Supreme Court of Oklahoma, 249 Pac. Rep. 424. In reaching its con- 
clusion on this question, the court wrote as follows: 


‘‘The defendant American National Bank contends that the con- 
sensus of authority is to the effect that, under the common law and under 
statutes identical with or similar to those above quoted, the mere failure 
of a party to whom a draft is presented for acceptance and payment to 
return same within twenty-four hours, or such other time as may be 
allowed for acceptance and payment with notice of non-acceptance, will 
not amount to an implied acceptance, but that, in order to establish 
such liability, it is necessary that there be a demand for the return of 
the draft and a refusal to comply therewith, or, in other words, a tortious 
refusal to return the draft. 

‘‘Some authorities cited by the defendant bank apparently sustain 
this proposition, but we think the great weight of authority and the 
better reasoning support the rule that, under statutes such as those 
above quoted, the failure or negligence of a person to whom a draft is 
presented for acceptance and payment to return the same with notice 
of non-acceptance within twenty-four hours after the presentation of 
the same, or within such further time as may be allowed for acceptance 
and payment, amounts to an implied acceptance of such draft, and such 
persons thereby become absolutely liable to pay the same. Wisner v. 
First Nat. Bank of Gallitzin, 220 Pa. 21, 68 A. 955,17 L. R. A. (N S.) 
1266; Standard Trust Co. v. Commercial Nat. Bank, 166 N. C. 112, 818. 
E. 1074; Commercial State Bank v. Harkrider-Keith-Cooke Co. (Tex. 
Civ. App.) 250 8. W. 1069; 8 C. J. 306, § 482; Provident Securities, etc., 
v. First Nat. Bank of Gallitzin, 37 Pa. Super. Ct. 17; State Bank v. 
Weiss, 46 Mise. Rep. 93, 91 N. Y. S. 276. 

‘“In the case of Commercial State Bank v. Harkrider-Keith-Cooke 
Co., 250 S. W. 1069, the Court of Civil Appeals of Texas, after referring 
to authorities which it was claimed supported the rule contended for by 
the defendant bank in the instant case, uses the following language: 

‘**TIn other authorities we have consulted we find that one or more 
cf the states, in adopting the Negotiable Instruments Act, specially pro- 
vided that a mere retention of a negotiable instrument by the payee will 
not amount to an acceptance, but we have no such limitation in the 
statutes, as adopted by our legislature. In some cases the statutes re- 
lating to the subject are not given, so that it has been difficult to de- 
termine the weight that should be given some of the discussions and au- 
thorities supporting appellant’s propositions.’ 

‘“‘The court then goes on to say: 

‘¢ “We have finally concluded that the case of Wisner v. First Nat. 
Bank of Gallitzin, 220 Pa. 21, 68 A. 955, 17 L. R. A. (N. 8S.) 1266, by 
the Supreme Court of Pennsylvania, is more nearly in point and more 
satisfactory in its reasonings and conclusions than any other authority 
we have been able to find.’ 

‘‘In the Wisner v. First Nat. Bank Case, supra, a leading case on this 
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subject, the holder of certain checks brought suit against the defendant, 
the bank on which the same were drawn, on the ground that said checks 
were presented to said defendant for acceptance and that said defend- 
ant had impliedly accepted said checks by its refusal to return them 
within twenty-four hours after they were received, as required by the 
Negotiable Instruments Law of Pennsylvania (Pa. St. 1920, § 15982 et 
seq.), which contained provisions identical with those quoted above from 
the Oklahoma Negotiable Instruments Law. The defendant claimed 
that it was relieved from liability on said checks because it had refused 
to accept them and had, on the day of their receipt, delivered them to 
a notary public for protest and dishonor. 

‘‘The trial court, in its opinion, entering judgment for the defendant 
held that, under the Negotiable Instruments Law, it was necessary for 
the holder, in order to recover against the drawee bank, to prove a con- 
version of the checks, and that the mere retention of them for more than 
twenty-four hours without demand for their return is not a refusal 
within the meaning of the statute. Thereupon the plaintiff appealed the 
ease to the Supreme Court of Pennsylvania, which reversed the judg- 
ment of the trial court. In the opinion it is said: 

‘* “We come now to the principal and controlling question in the case 
and that is, whether the failure to return the checks to the holder or 
the collecting bank within twenty-four hours after their delivery to the 
defendant was a refusal to return the checks, within the meaning of sec- 
tion 137 of the act, or did the act contemplate a tortious refusal to re- 
turn, amounting to a conversion of the checks, as claimed by the de- 
fendant and as held by the court below? The drawee to whom a bill is 
delivered for acceptance is deemed or taken to have accepted it under 
this section of the act: (a) Where he destroys it; (b) where he refuses 
within twenty-four hours after delivery to return the bill accepted or 
non-accepted to the holder; and (c) where he refuses within such other 
period as the holder may allow to return the bill accepted or non- 
accepted to the holder. When either of these conditions exists, the 
drawee becomes an acceptor of the bill and assumes liability as such. 
An implied or a verbal acceptance of a bill is abolished by the act, and 
there are now only two modes of accepting a bill: (1) By writing, signed 
by the drawee, as provided in section 132 [Pa. St. 1920, § 16124] and 
(2) by a non-return of the bill which is declared by the section under 
consideration to be the equivalent of an acceptance.’ 

‘*We are of the opinion that, under section 7807, supra, of the Ne- 
gotiable Instruments Act of this state, the failure or neglect of a drawee 
te whom a bill is delivered for acceptance to return the bill accepted or 
not accepted within twenty-four hours after such delivery or within such 
other period as the holder may allow makes the drawee an acceptor of 
the same. It follows in the instant case that, the defendant bank having 
failed to return the draft to the plaintiff bank within twenty-four hours 
after its delivery to the drawee or within the further period of time al- 
lowed by the holder to the drawee, the defendant bank must be deemed 
to have accepted the draft, and is therefore liable to the plaintiff bank 
for the amount thereof.’’ 


In the portion of the court’s opinion above quoted, the court refers 
to Pennsylvania decisions as holding’ that the mere retention of a check 
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for twenty-four hours, without an affirmative refusal to return it, con- 
- stitutes a certification. It should be noted that since these decisions 
were rendered a statute was adopted in Pennsylvania (Act of April 27, 
1909, P. L. 260) expressly providing that the mere retention of a bill by 
the drawee is not an acceptance unless the return of the bill has been 
demanded, and that section 137 of the Negotiable Instruments Law, 
above referred to, does not apply to checks. 


CEE 


OWNER OF DRAFT NOT ENTITLED TO PREFERENCE UPON 
INSOLVENCY OF COLLECTING BANK 


It was held in a recent decision of the Supreme Court of South Caro- 
lina that when a draft is sent to a bank for collection the relation exist- 
ing between the owner of the draft and the collecting bank is that of 
principal and agent; but that after the collection has been made the re- 
lation is that of debtor and creditor. The case in which the court so held 
is Citizens’ Bank of Pinewood v. Bradley, State Bank Examiner, 134 
S. E. Rep. 510. In that case the following facts appeared. 

In November, 1922, H. L. Baxley, the president of the Citizens’ Bank 
of Pinewood, who was also engaged in a mercantile business, purchased 
a quantity of flour from the Koiner Flour Mills, at Richmond, Va. The 
flour was shipped ‘‘order notify’? Baxley at Pinewood, S. C., and a 
draft, with the bill of lading attached, was drawn upon Baxley for the 
price of the flour. The draft was received by the Citizens’ Bank for 
collection and remittance. In some way, the bill of lading was separated 
from the draft, and on November 25th Baxley presented the bill of 
lading to the railroad company and received the flour. 

On December 26th, Baxley took up the draft with his personal check 
on the Citizens’ Bank, in which he had a deposit sufficient to pay the 
check. The check was charged to Baxley’s account on December 27th, 
and on the same day a cashier’s check on the Citizens’ Bank was sent 
to the forwarding bank in payment of the draft. Before the check could 
be presented the bank examiner took charge of the Citizens’ Bank. There- 
upon the Koiner Flour Mills filed a claim for the amount of the draft 
and sought to have the claim allowed as a preferred claim on the theory 
that the relation which existed between the claimant and the Citizens’ 
Bank was that of principal and agent, and that the proceeds of the col- 
lection constituted a trust fund in the hands of the bank. 

As has been stated above, it was held that the relation existing be- 
tween the bank and the claimant was that of debtor and creditor; and 
since no trust relation existed, the claimant was only an ordinary creditor 
of the bank and was not entitled to a preference in the payment of the 
claim. The court further held that even if a trust relation existed be- 
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tween the bank and the claimant, the latter would not be entitled to a 
preference for the reason that nothing was added to the assets of the 
bank as a result of the collection of the draft, and consequently there 
were no funds in the hands of the committee in charge of the liquidation 
of the bank which could be impressed with a trust. 

In the opinion, the court said: * 


‘‘A few, a very few, cases in other jurisdictions sustain the conten- 
tion of the claimant, but the overwhelming majority declare the rule to 
be that, before the collection is made, the relation between the owner 
of the paper and the collecting bank is that of principal and agent; but 
that after the collection has been made, the relation of debtor and creditor 
arises. This conclusion is based upon the custom of banks to credit 
those for whom collections have been made and remit in the bank’s usual 
exchange; the owner of the paper is presumed to have acquiesced in 
the custom of the collecting bank to mingle the collection with its own 
funds, assuming the position of a debtor to the owner. 

‘‘The case of Milling Co. v. Trust Co., 242 Mass. 181, 136 N. E. 333, 
24 A. L. R. 1148, decided by a court of great reputation, with the note 
attached, contains a masterly discussion of the question at issue. It so 
nearly corresponds with the facts of the case at bar that an extended 
reference to it may be justified. In that case a draft with bill of lading 
attached was drawn upon a customer of the drawer of the draft; the 
draft was forwarded through a local bank to the defendant Trust Com- 
pany for collection; the collecting bank received payment of the draft 
by check of the drawee upon a deposit with the collecting bank. The 
collecting bank failed, not having accounted for the draft. The drawer 
of the draft claimed a preference in the distribution of the assets of the 
insolvent collecting bank, as nearly a parallel case with the case at bar 
as could possibly be found. The court in denying the claim of preference 
said: . 
‘* *Tt is not disputed that the [collecting bank] was the agent of the 
owner of the draft in question for the purpose of collecting it. The 
plaintiff [drawer] as principal retained control of it, and could sue the 
collecting bank for negligence. * * * Onthe other hand, the 
* * * collecting bank had such rights in and title to the draft as 
were necessary to enable it to make the collection. * * * When the 
draft was paid to the defendant [collecting bank] from the deposit of 
the drawees, * * * by their direction, that operated as payment 
of the draft as against the owner. * * * Ordinarily, when a draft 
has been paid to the collecting bank, the owner’s right of control ends, 
and the relation between the collecting bank and the owner of the draft 
ceases to be that of agent to principal, and becomes that of debtor to 
creditor. * * * Upon the collection of a draft or check, the [col- 
lecting bank] was not required to keep the proceeds by itself as the 
plaintiff’s property, but might mingle it with its own money, and make 
itself the plaintiff’s debtor for the amount received. As soon as the pro- 
ceeds became a part of the fund of the [collecting bank] under this ar- 
rangement, the plaintiff’s right to control it as specific property was 
gone, and the plaintiff had, instead, a right to recover a corresponding 
sum of money. * * * One who collects commercial paper through 
the agency of banks must be held impliedly to contract that the business 
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may be done according to their well-known usages, so far as to permit 
- money collected to be mingled with funds of the collecting 
ank.’ 

‘*Prior to the transaction in question, Baxley was, as a depositor, a 
creditor of the Pinewood Bank to the extent of the balance due upon his 
deposit account. When he drew his check on the bank for $359.40 in 
payment of the draft of the Koiner Company, the bank was relieved as 
his debtor to that extent, and became the debtor of the owner of the 
draft. The transaction amounted to nothing more than a substitution 
of one creditor for another, pro tanto; nothing was added to the assets 
of the bank and nothing passed to the liquidating committee. ‘ 

**Tt seems to me clear, therefore, that after the Pinewood Bank ac- 
cepted the check of Baxley i in payment of the draft, the relation between 
the claimant and the bank was that of creditor and debtor; that the 
claimant was put upon exactly the same plane as all other creditors, 
and was not entitled to a preference in the general assets. I think, too, 
that even if the relation be considered a trust, the claimant has utterly 
failed to trace into the hands of the liquidating committee any money, 
the ‘res’ upon which a trust could be imposed. 

‘«The transaction was one of ordinary banking business; the claimant 
entered into it for his convenience, knowing that when the collection 
should be made it would be mingled with the general funds of the bank, 
and he be allowed a credit to the extent of the collection, the same posi- 
tion exactly as would be occupied by a depositor; and I see no reason 
why the court should strain a point to establish a trust in favor of one 
who took the same chances as all other creditors took, and abrogate the 
salutary principle that ‘equality is equity.’ ’’ 


CREE 


PAYMENT OF CHECK AFTER NOTICE TO STOP PAYMENT 


One of the points decided in the case of Hiroshima v. Bank of Italy, 
248 Pac. Rep. 947, an action against a bank which paid a check after 
payment had been stopped, was that the plaintiff was not obliged to 
allege in the complaint that he had been damaged by the payment of the 
check. The case was decided by the California District Court of Ap- 
peal. 

It was alleged in the complaint that on November 18, 1924, the plain- 
tiff had on deposit in the defendant bank the sum of $823.31; that on 
that date the plaintiff drew against this deposit a check for $436.50, 
which was dated November 27, 1924; that on November 20, 1924, before 
the check had been presented, the plaintiff notified the defendant to 
stop payment and the defendant agreed to do so. 

It was further alleged that on November 29, 1924, the defendant 
negligently and carelessly paid the check in full to the person to whom 
it had been indorsed by the payee; that after the payment of the check 
the defendant debited the plaintiff’s account with the sum of $436.50, 
the amount of the check; that the plaintiff had demanded of the defend- 








THE BANKING LAW JOURNAL 921 


ant the payment and return of the sum of $436.50, but the defendant 
had refused to pay it. 

The defendant contended that the complaint did not state facts suffi- 
cient to constitute a cause of action. One of the grounds on which the 
defendant based this contention was that the complaint was uncertain 
in that it did not show whether or not the plaintiff had been damaged 
by the payment of the check. It was held that the complaint stated 
facts sufficient to state a cause of action even though it contained no 
allegation that the plaintiff was damaged by the payment of the check. In 
so holding the court said: 


‘‘A reference to section 426, Code of Civil Procedure, discloses a 
complete answer to the appellant’s contention as to the sufficiency of 
the complaint. Here we have a statement of the facts constituting a 
cause of action in ordinary and concise language, to wit: The money on 
deposit, the issuance of the check, the giving of the stop notice and the 
failure of the defendant to observe the same, a demand for the money, 
a statement that it has not been paid, and the prayer of the complaint 
for the recovery of the money. The third subdivision of section 426, 
Code of Civil Procedure, requires a statement of either the sum of money 
sought to be recovered or the amount of damages, not both. The citation 
(8 Cal. Jr. 882) upon which the appellant relies to sustain his demurrer 
does not require anything further than it stated in the plaintiff’s com- 
plaint. It is there said: 

‘* “A demand of the relief ‘which the plaintiff claims. If the recovery 
of money or damages be demanded, the amount thereof must be stated. 

The rule is sustained in many decisions that a complaint 
which states the facts showing the plaintiff’s damage, in a manner suffi- 
cient to sustain a judgment, and concludes with a prayer for damages 
in a named sum, is sufficient, though it fails to contain a formal allega- 
tion that plaintiff has been damaged in a stated amount.’ 

‘‘Here the complaint alleged that the plaintiff had so much money 
on deposit in defendant’s bank, that the defendant wrongfully paid 
out a certain sum thereof, and recovery of that sum is demanded. This 
constitutes all the facts necessary to show that plaintiff’s money has been 
wrongfully paid out by the defendant. Any further allegations would 
be surplusage. Where the payment of a certain sum of money is alleged 
to have been wrongfully made, the amount of damages suffered neces- 
sarily appears from the statement of the facts thus set forth.’’ 


FREE 


CORPORATION HELD LIABLE ON CHECK 


In a recent decision of the Supreme Court of Idaho, Sullivan v. 
Idaho Wholesale Co., Inc., 249 Pac. Rep. 895, it was held that the de- 
fendant corporation was liable on a check signed by its office manage: 
and credit man and delivered to the plaintiff in payment of rent, owing 
to the plaintiff from a third party. 

The facts are as follows: A person named Newton, owed to the 
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plaintiff $85 for the rent of a certain store and the plaintiff was about 
to commence suit for the amount due and to attach the goods in the 
store occupied by Newton. Newton called the defendant company on 
the telephone and communicated the facts to one Emanuelson who was 
the company’s office manager and credit man. The president of the de- 
fendant company was out of town and Emanuelson, in his absence, drew 
a check for the amount due and delivered it to the attorney for the 
plaintiff. When the president learned that the check had been issued 
he stopped payment and this action was brought by the plaintiff to 
recover the amount of the check. 

The first defense interposed by the defendant company was that 
the transaction amounted to an agreement to pay the debt of a third 
person. And, under the statute of frauds, such an agreement must be 
in writing. The statute does not apply, however, in case where the 
check is issued upon a consideration beneficial to the drawer. In the 
present case, there was consideration for the check because it appeared 
that the plaintiff, upon receiving it, refrained from bringing suit against 
Newton and attaching his goods. And the consideration was beneficial 
to the defendant because it appeared that just after the check was de- 
livered the defendant’s employees entered Newton’s store and removed 
goods of greater value than the amount of the check. 

The defendant corporation made the further defense that Emanuel- 
son had no authority to draw and deliver the check. It appeared, how- 
ever, that Emanuelson had previously drawn checks in the name of the 
corporation and that they had been paid. He, therefore, had apparent 
authority to issue checks in the corporation’s name. And while the 
president testified at the trial that he had no such authority, the court 
pointed out that no other officer of the company was called to testify as 
to Emanuelson’s authority. The jury found that Emanuelson had acted 
with proper authority, and the court, in affirming the judgment of the 
lower court, in favor of the plaintiff, wrote as follows: 


‘*Where a party deals with a corporation in good faith, and he is 
unaware of any defect of authority or other irregularity on the part 
of those acting for the corporation, the corporation is bound. Pettengill 
v. Blackman, 30 Idaho 241, 164 P. 358. The check was given by an 
agent of the corporation having apparent authority to issue checks 
against its funds, and was accepted in good faith by the attorney for 
respondent (plaintiff) in payment of Newton’s debt, and the latter was 
released and discharged. Under such circumstances it would be a gross 
injustice to hold that such promise is without any binding force or 
effect, particularly in view of the fact that a direct benefit flowed to ap- 
pellant (defendant) and in the face of the finding of the jury that 
Emanuelson was not without authority to issue the check.’’ 





The Law of Negotiable Instruments 


The second of a series of articles which will cover exhaustively the 
entire body of the law pertaining to negotiable instruments 


By Roy A. Redfield, of the Washington State Bar 
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§ 31. Time of Payment. 

§ 32. Expressions Equivalent to Demand. 

§ 33. Certainty of Demand. 

§ 34. Combining Time and Demand Features. 


§ 18. Effect on Negotiability of Reference to Other Contracts. 

If the note contains some reference to another contract and says in 
substance that the promise is made subject to the conditions in such 
other contract, the note is not negotiable. We have seen that a note may 
refer to the transaction out of which it grew without necessarily im- 
pairing its negotiable character; if the instrument goes further than 
merely to describe or identify the original transaction and expressly 
makes its promise subject to or dependent on the terms of some agree- 
ment specified, such provision is the same as saying that the note in 
itself is subject to any defenses that might exist against the contract re- 
ferred to. By putting itself under the control of an ordinary common- 
law contract, the paper has reduced itself to the grade of such inferior 
writing. It is not necessary to examine the terms of the other contract 
referred to in order to ascertain whether the other writing is conditional ; 
it seems to be well settled that making a note dependent on the terms of 


923 
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such ordinary agreement stamps it with the character of a contract that 
is subject to defenses. Such an instrument was considered in a case 
where these words were added to a note: ‘‘Subject to terms of contract 
between the maker and payee of Oct. 25, 1905.’"18 On reasoning similar 
to that just stated, the court held that this note was not negotiable. 

The kind of note here described and illustrated must not be confused 
with the note which bears some reference on its face to a mortgage or 
other security accompanying it. The effect upon the instrument of 
having such a traveling companion is considered in another case.1® The 
exact point here is not that a note may never refer to some other con- 
tract; but that it must not make its own promise contingent upon the 
performance or non-performance of such contract. 


§ 19. Reference to Fund. 

If the maker of the instrument designates some particular fund as 
the exclusive source of payment, it is plain that a condition is thereby 
drawn into the instrument, because payment must depend on the suffi- 
ciency of such fund. Negotiability is therefore spoiled when the refer- 
ence to the fund indicates it as the only means of payment. It some- 
times happens that a note will be written in the usual form and a 
sentence or two added to the effect that ‘‘This note is payable out of 
(a certain fund designated) ;’’ or a bill of exchange is directed to a 
certain drawee and the direction added ‘‘This is payable out of moneys 
collected by you’’ or ‘‘Out of the proceeds of my wheat.’’ These pro- 
visions clearly limit payment to the specific fund and in all such cases 
the uncertainty whether such fund will be adequate destroys the ne- 
gotiability of the paper. 

At the same time it must be understood that under the express terms 
of the law, an instrument may designate a certain fund for accounting 
purposes or as an indication to the drawee how he may reimburse him- 
self without offending in this way. For example, a draft may close with 
the words ‘‘And charge to (a designated fund).’’ Here the fund is 
not mentioned as the only source of payment; the order on the drawee is 
absolute, and he is to pay at all events; the meaning is only that he may 
reimburse himself so far as possible out of the specified fund. Very 
slight changes in wording may throw an instrument into one class or 
the other of these here considered. The courts have held that the test to 
be applied lies in the question whether the maker of a note intended to 
pledge his general credit to the payment of the obligation, or, in the case 
of the drawer of a bill, whether he meant to make an absolute order, 
merely designating a possible source of reimbursement to the drawee. 
The means of distinction is well expressed in a New York case: 


18. Klots ete. Co. v. Manufacturers Commercial Co., 179 Fed. Rep. 813. 
19. See $22. 
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‘‘In all cases in which a particular fund, to accrue in futuro, is 
designated in the draft, and the language is ambiguous, the turning 
point is whether it was the intention of the parties that the payment 
should be made only out of the designated fund, when or as it should 
accrue, or whether the direction to the drawee was intended, to be ab- 
solute, and the fund was mentioned only as a source of reimbursement, 
or an instruction as to bookkeeping.’’ (Footnote: Brill v. Tuttle, 81 
N. Y. 454.) 


The matter is dealt with in Section 3 of the Act as follows: 


‘‘An unqualified order or promise to pay is unconditional within the 
meaning of this act, though coupled with: 

‘*1, An indication of a particular fund out of which reimbursement 
is to be made, or a particular account to be debited with the amount; or 

‘‘9. A statement of the transaction which gives rise to the instru- 
ment.”’ 


§ 20. Illustrative Cases. 

What is permissible in the way of reference to a fund is shown in a 
Washington case*° where the note in question specified that it was given 
for certain expenses in connection with the transportation of a car of 
merchandise and that ‘‘The proceeds from the resale of this car shall 
apply on this note.’’ Having in mind the test prescribed above, it can 


be seen that this language did nothing more than pledge the fund so 


far as it went without denying the general liability of the maker. The 
note was very properly held negotiable. 

What is not permissible is seen in an Iowa ease, which deals with a 
promissory note in the usual form but having this additional sentence: 
‘‘This note is secured by purchase money mortgage on 160 acres of land 
in Guthrie County and payee herein agrees to look to mortgage security 
for payment of this note.’’ This was held to be a clear limitation to the 
mortgage security as the source of payment and without any personal 
obligation on the part of the maker to pay the note if this fund was not 
sufficient. The note was therefore held to be not negotiable.?! 

A note which carried the additional provision that it was ‘‘ Payable 
out of my share of the estate of my father’’ would clearly be condi- 
tional and non-negotiable under the foregoing rules. But a note which is 
payable at the time of death of the maker and earries the additional 
phrase ‘‘to be paid out of my estate’’ would not be conditional within 
the meaning here discussed, because it pledges the entire personal credit 
of the maker.?? 

The commonest expression used in designating a fund is the use of 
the words ‘‘and charge to.’’ It is well settled that these words do noth- 


20. Snohomish Bank v. Sullivan, 66 Wash. 375, 119 Pae. Rep. 820. 
21. Allison v. Hollembeak, 138 Ia. 479, 114 N. W. Rep. 1059. 
22. Price v. Jones, 5 N. E. Rep. 683. 
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ing more than point out a fund for bookkeeping purposes without limit- 
ing payment to such fund. The use of such words, therefore, does not 
impair negotiability. 


§ 21. Specifying Fund Alone. 


The question may occur whether it might not be possible to avoid 
drawing in a condition, where a particular fund is desired to be the 
only source of payment, by simply specifying the fund and not the 
amount. For instance, one might say ‘‘Pay to the order of So-and-So 
whatever is due on my passbook.’’ But such an instrument comes into 
conflict with that other provision of the Negotiable Instruments Act 
hereinabove shown, in which it is stated that the promise or order must 
be ‘‘a sum certain in money,’’ and could not be held negotiable anywhere. 


§ 22. Reference to Transaction. 


As mentioned before, any statement on the face of the paper about 
the dealings out of which the note originated should be scrutinized 
carefully. Sometimes these references are innocent of danger, but they 
may bring in details of previous dealing in such a way that the paper 
cannot possibly be held negotiable. 

The primary object of making such a reference to the original trans- 
action is to identify the instrument with the antecedent contract so 
clearly that when the note is paid it will undeniably go in discharge of 
that contract obligation. When the maker takes up the instrument it 
acts as a receipt for performance upon the particular contract referred 
to. Considering how often bills or notes are paid, not to the original 
payee but to persons who have bought the paper, it is easy to see that 
there is protection for the maker in the use of such language as identi- 
fies the note with his contract duty. As is shown in the section of the 
law last above quoted, the Negotiable Instruments Act permits an identi- 
fying reference so that this useful purpose may be served. 

But many times the reference will go further than to identify the 
transaction. In their zeal to create or preserve special rights, business 
men will frequently incorporate such a reference to the contract as to 
make the paper subject to the contract or some special term of it, thereby 
importing conditions and uncertainties. Special phases of this matter 
are considered in following paragraphs. 


§ 23. Reference to Security. 


A recital in a note that it is secured by mortgage or pledge or other- 
wise is ordinarily not objectionable, the same being in the nature of an 
identifying reference. An instrument may mention its collateral se- 
curity, and even go so far as to provide for sale of the same, under a 
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special section of the Act.?* But it has been held in California that a 
reference in a note to a mortgage securing it destroys negotiability be- 
cause of a special statute in that state which limits the remedy on a 
mortgage note to a personal judgment for only so much as remains un- 
paid after the security has been exhausted.2* As Idaho has a similar 
statute, it is probable that the same reasoning would be followed there. 

It is the mere reference to security which we are considering here, 
in stating that such reference is harmless in most jurisdictions. The 
mortgage may be troublesome in another way if it has provisions which 
affect the time or amount of payment, or bring in conditions; these will 
generally impair negotiability under the rule which requires instruments 
to be considered together when they are made simultaneously as parts 
of the same transaction. 


§ 24. Notes Reserving Title. 

If a note is given for the purchase price of an article, and recites that 
title is to remain in the seller until the note is paid, does this affect ne- 
gotiability? There is conflict of authority on this question. Some states 
hold that payment is conditioned on a future transfer of title, or pos- 
session, or both, according to the facts, and that such a recital therefore 
brings a condition into the note. Kansas, Massachusetts, Minnesota, 


North Dakota and Pennsylvania have so held.?5 

A greater number of states take the opposite view and hold that a 
mere statement that title is reserved is not objectionable as bringing in 
a condition. 

When the recital goes further and defines the rights of the holder on 
default, a dangerous field has been entered. Payment may thereby be 
made more or less optional, or the instrument may offend in that it re- 
quires the maker to do some act other than the payment of money. Slight 
variations in language have led courts to different conclusions regarding 
such notes. Each new case becomes a special problem, because of the 
variety of phrasing used in the instruments, and no useful generaliza- 
tion can be offered here further than to suggest that such an instrument 
should be studied in the light of the statutes and latest decisions of the 
jurisdiction where it originated. If the matter does not warrant such 
research, a safe rule-of-thumb to follow is that the chances are probably 
against negotiability where the paper goes into detail regarding the 
remedies of the seller on a reserved title contract. 


23. Section 5. 
24, National Hardwood Co. v. Sherwood, 165 Cal. 1, 130 Pac. Rep. 881. 


25. South Bend Iron Works v. Paddock, 37 Kan. 510, 15 Pac. Rep. 574; 
Sloan v. McCarty, 134 Mass. 245; Syracuse Third National Bank v. Armstrong, 25 
Minn. 530; Fleming v. Sherwood, 24 N. D. 144, 189 N. W. Rep. 101; Cazlay v. 
Riegel, 16 Pa. Sup. Ct. 501. 
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§ 25. Payable in Money. 

The unconditional promise or order must, by the terms of Section 1 
hereinbefore quoted, be to pay a sum certain in money. If the paper is 
so drawn as to be payable in commodities or labor or in any other 
medium than money, it is not negotiable. Previous to the adoption of 
the uniform Act some states recognized notes which were payable in 
merchandise as negotiable; all such decisions are now invalidated and 
the law is everywhere clear and plain on this point. 

The Act does permit some optional form of performance, however, 
if that option is to be exercised by the holder rather than the maker. 
Subsection 4 of Section 5 says that ‘‘the negotiable character of an in- 
strument is not affected by a provision which gives the holder an elec- 
tion to require something to be done in lieu of payment of money. | It 
will readily be seen that such an alternative right on the part of the 
holder does not interfere with the function of the paper as a substitute 
for money. Any holder of such an instrument may demand its payment 
in money, so the paper is a money equivalent and none the less so be- 
cause the holder may see fit to take goods or labor instead of cash. 


§ 26. Certainty of Amount. ; 

The amount which will become due upon the instrument must be 
presently ascertainable from inspection of the document itself without 
having to look for information from outside sources. But it is not ab- 
solutely necessary that the amount be explicitly stated if all the data 
necessary for computation are contained in the paper, as fixed and cer- 
tain factors. 

A productive source of uncertainty in amount is the addition or de- 
duction of some indefinite sum to or from a specified principal. Nearly 
always a fixed principal will be named, but in cases where negotiability 
has been injured through uncertainty in amount that uncertainty often 
proceeds from the fluctuating character of a super-added or deducted 
amount referable to certain charges. Adding insurance premiums or 
taxes accruing within a certain time is generally held sufficient to de- 
stroy negotiability because such sums are not only variable in amount 
but must be ascertained from a source outside the paper. Tax and in- 
surance provisions are old offenders, and many a note has been spoiled 
by their intrusion. 

A ease illustrating how deduction of an uncertain amount may in- 
jure an instrument was decided in Massachusetts.26 The specified 
amount of the note was ‘‘One Thousand Dollars, or what may be due 
after deducting all advances and expenses.’’ Of course this paper was 
held non-negotiable. 


26. Cushman v. Hayne, 20 Pick. (Mass.) 132. 
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§ 27. Various Provisions Affecting Amount. 

There are certain formulas very common to bills and notes which 
may have an incidental effect on the sum payable. Installment pay- 
ments, or any contingency whereby the time of payment is made sooner, 
will of course have a bearing on computation of the interest. Exchange 
and collection costs make a difference too, and courts have differed 
vigorously about these matters. Such questions are gathered up and 
dealt with explicitly in Section 2 of the Act, which, so far as it goes, 
reconciles discord by superseding former state rules contrary to its 
provisions, and is so clear and plain that it leaves little to be said about 
the things mentioned. 


“*‘See. 2. Certainty as to Sum—What Constitutes. The sum payable 
is a sum eertain within the meaning of this act, although it is to be paid— 

‘1, With interest; or 

‘*2. By stated installments; or 

‘*3. By stated installments, with a provision that upon default in 
payment of any installment or of interest the whole shall become due; or 

‘‘4. With exchange, whether at a fixed rate or at the current rate; or 

‘*5. With costs of collection or an attorney’s fee, in case payment 
shall not be made at maturity.”’ : 


Subdivision 3 omits the words ‘‘or of interest’’ in Idaho, Iowa, North 
Carolina and Wyoming. 

As to Subdivision 5, Nebraska has an additional clause which says in 
effect that no court has authority to grant attorney’s fees or other costs. 
North Carolina adds a similar provision, expressly stating, however, that 
the mention of such a provision shall not affect negotiability. South 
Dakota has a like proviso. The substance of the additional matter in 
each of the three last mentioned states is a warning that the mention of 
costs and attorney’s fees does not make such sums recoverable. 

It should be noticed that the foregoing section does not say that the 
various provisions shall be valid. It merely tolerates them, in a manner 
of speaking, it says they may be written in without hurting negotiability. 
In any state where any of such provisions was not enforceable before 
the Act was passed, the section above quoted did not have the effect of 
turning an invalid provision into a valid one. The practical usefulness 
of some of these statements in a bill or note will be considered in other 
connections; here we restrict the discussion to negotiability and will 
notice some phases of case law which supplement the quoted section of 
the statute. 


§ 28. Installments. 

Partial payments are involved here only incidentally, as affecting 
the calculation of interest. They also have a relation to certainty of 
time, and will be dealt with more fully in that connection. 
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§ 29. Discount Provisions. 

As an inducement for prompt payment a note will sometimes provide 
that if it is paid on or before maturity a discount will be allowed. The 
question has arisen whether such a provision interferes with the ne- 
gotiability of the paper in that it might be considered to make the 
amount due uncertain. If the amount of the discount is not specified 
so clearly as to make computation possible any court would hold the 
paper non-negotiable. If the discount is so clearly specified that com-. 
putation will show what sum is necessary to pay the note at or before 
maturity, some courts are willing to recognize the paper as negotiable. 
Such paper has been approved by decisions in Minnesota, Nebraska, 
Texas and Ohio.?7 

A larger number of courts have held that such discount provisions 
make the amount due on the paper eontingent and uncertain, and that 
the paper is therefore non-negotiable. Such decisions are to be found in 
Massachusetts, Michigan, Oklahoma, South Dakota and Tennessee.?® 
Presumably, future decisions in the states which have passed on this 
question will follow former holdings either for or against negotiability, 
and in those jurisdictions not mentioned in the above lists, the ne- 
gotiability of such paper must be considered an open question. It 
would seem prudent for a bank located in any state other than those 
jurisdictions which have approved such paper to deal very cautiously 
whenever such an instrument is offered. 


§ 30. Interest Provisions. 

Questions have arisen regarding the negotiability of paper where the 
specified interest was made to vary in amount according to the time of 
payment. Sometimes a note will specify a certain rate but provide that 
if payment is made on or before maturity a less rate or no interest at all 
will be charged, or instead of granting a reward for promptness, a 
penalty is added for delay by way of increased interest after maturity. 
Somewhat different considerations apply as between rewards and penal- 
ties, and these will be separately considered. 

1. Ifa note provides certain interest but says that if the instrument 
is paid on or before maturity all interest shall be waived, or a less rate 
of interest charged, this is equivalent in principle to the granting of a 
discount, and it would seem that similar reasoning would apply. This 
suggestion seems to be justified in view of the fact that among the few 


27. Loring v. Anderson, Minn., 103 N. W. Rep. 722; Farmers Loan & Trust 
Co. v. Plank, Nebr., 152 N. W. Rep. 390; Harrison v. Hunter, Tex., 168 S. W. Rep. 
1036; Mansfield Savings Bank v. Miller, 2 Ohio C. C. 96. 


28. Way v. Smith, 111 Mass. 523; Story v. Lamb, Mich., 18 N. W. Rep. 248; 
Farmers Loan & Trust Co. v. McCoy, Okla., 122 Pac. Rep. 125; National Bank of 
Commerce v. Feeney, 8. D., 80 N. W. Rep. 186; Farmers Loan & Trust Co. v. De- 
vear, 2 Tenn. Civ. App. 366. 
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courts which have passed on this matter, consistent views are shown with 
previous holdings of such courts on the discount question. Thus an 
interest reduction of the kind herein considered has been permitted in 
Minnesota without affecting negotiability,2® and has been condemned in 
Oklahoma as spoiling negotiability,?° and also in South Dakota.3! Ref- 
erence to Section 28 above will show that these holdings are in line with 
the views of the respective courts on the subject of discount provisions. 

2. There is less conflict regarding the penalty provisions, or those 
which carry an increase in the amount of interest to be paid if the paper 
is not met promptly. It is permissible for a note, without impairment 
of its negotiability, to provide that a higher rate of interest shall be paid 
after maturity, or even to make such higher rate apply from the date 
of the instrument. The only exception to the general holding on this 
subject is in the state of Montana, which by reason of a special statutory 
provision has held’? that an instrument which carried an alternative 
provision calling for a higher interest rate after maturity was not ne- 
gotiable. Elsewhere it is believed that the rule is very general, per- 
mitting the interest rate to be increased after maturity without affect- 
ing the negotiability of the paper. A different question is presented, 
however, regarding the validity of such provisions. They may offend 
against the usury statutes, or may be considered a penalty in some states 
and therefore not enforceable. 


§ 31. Time of Payment. 

The section of the law which covers negotiability generally, being 
Section 1 hereinbefore quoted, says as to the time of payment: ‘‘Must 
be payable on demand or at a fixed or determinable future time.’’ 
There are further provisions of the act explaining what is meant by 
demand paper and also what a determinable future time is. The first 
part of Section 7 defines demand paper as follows: 

‘*An instrument is payable on demand— 

‘‘1. Where it is expressed to be payable on demand, or at sight, or 
on presentation ; or 

‘2. In which no time for payment is expressed.”’ 


A check is the commonest instance of paper payable on demand be- 
cause no time for payment is expressed. It would be equally competent 
to make a note so payable simply by omitting any reference to time of 
payment. But a note which promises to pay at a stated interval after 
date but leaves the date blank by inadvertence, is not demand paper; as 
to such an instrument, the date of delivery is deemed the date of the 
paper, and its maturity is computed accordingly. 


29. Smith v. Crane, Minn., 22 N. W. Rep. 633. 

30. Union National Bank v. Mayfield, Okla., 169 Pac. Rep. 626. 
31. Hegeler v. Comstock, S. D., 45 N. W. Rep. 331. 

32. Cornish v. Woolverton, Mont., 81 Pac. Rep. 4. 
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§ 32. Expressions Equivalent to Demand. 

Considerable variety of phrasing has been recognized by the courts 
as sufficient to carry the idea of payment on demand. The following ex- 
pressions have been passed upon and approved: ‘‘At such time as the 
directors . . . mayrequire . . .;’’33 ‘‘On call;’’$4 ‘‘As the same 
shall be required, within thirty days after demand, or upon a notifica- 
tion of thirty days in any newspaper printed in Hartford.’’® 


§ 33. Certainty of Demand. 


Courts have considered the question whether paper payable on de- 
mand is payable on a contingency and therefore non-negotiable. It has 
been argued that demand might never be made, and that the paper was 
therefore payable only on an uncertain condition. Discussion of this 
point is contained in the Connecticut case last cited. The court here 
holds that where the condition on which the maker’s liability depends 
is a condition over which the holder of the note has entire control, such 
as making a demand, then there is no such uncertainty respecting the 
paper as to affect its negotiability. 

But the ability and right to make the demand must certainly exist 
in favor of the holder. A case occurred in New York in which the maker 
of a note promised to pay on demand but the promise was qualified by 
a further provision to the effect that ‘‘no demand is to be made as long 
as the interest is paid.’’ The decision was that this provision destroyed 
negotiability ; no demand could be made except on the uncertain con- 
tingency that the maker failed to pay interest, and this imported a con- 
dition into the note entirely beyond the control of the holder.*® 


§ 34. Combining Time and Demand Features. 


Without impairing negotiability, an instrument may be so drawn as 
to give the holder a right to demand only after a certain interval has 
elapsed, as for instance, ‘‘payable on demand after six months,’’ or, as 
in the last case above cited, the demand may start a period running at 
the end of which payment is due. <A case in point was decided in 
Missouri, where negotiability was upheld respecting an instrument 
which provided that it would become due ‘‘at thirty days’ notice of call 


from the Board of Trustees.’’37 


33. Gaytes v. Hibbard, 10 Fed. Cases, No. 5286. 

34. Mobile Savings Bank v. McDonnell, 83 Ala. 595, 4 So. Rep. 346. 
35. Protection Ins. Co. v. Bill, 31 Conn. 534. 

36. Secord v. Burling, 5 Denio (N.Y.) 444. 

37. Stilwell v. Craig, 58 Mo. 24. 


(To be continued) 





Banking Decisions 
In this department are published each month all of the important decisions of the 


Federal and State Courts, involving questions pertaining to the 
law of banking and negotiable instruments 


COLLECTING BANK NOT LIABLE FOR COR- 
RESPONDENT’S NEGLIGENCE 


Bank of Hunter v. Gros, Supreme Court of Arkansas, 286 S. W. Rep. 
1032 


Under the Arkansas statute (General Acts 1921, p. 514), a col- 
lecting bank, which uses proper care in the selection of its corre- 
spondent banks is not liable to its depositor for the negligence of 
any of those correspondents. 


Suit by J. B. Gros against the Bank of Hunter, in which the State 
Banking Commissioner was substituted as defendant, and Loretta 
O’Keefe Gros, plaintiff’s administratrix, was substituted as plaintiff. 
Decree for plaintiff, and defendant appeals. Reversed, and action dis- 
missed. 

J. B. Gros brought this suit in the circuit court against the Bank of 
Hunter to recover $2,261.45, alleged to be due him on checking account, 
and in the sum of $5,000 for damages for the wrongful refusal of said 
bank to cash his checks when he had sufficient funds on deposit with 
which to pay the same. The Bank of Hunter became insolvent, and the 
state banking commissioner was substituted as the defendant in the 
action. Without objection, the case was transferred to equity and tried 
there. Before the trial J. B. Gros died, and Loretta O’Keefe Gros was 
appointed administratrix of his estate. The material facts are as 
follows: 

In January, 1920, J. B. Gros was a rice buyer in the vicinity of 
Hunter, Ark. On the 29th day of January, 1920, J. B. Gros purchased a 
ear of seed rice from Dr. Burns. Gros shipped the car of rice to C. 
Snoke, Loreauville, La., and drew a draft on him for $4,754.45 in pay- 
ment of the car of rice. The draft on Snoke was attached to the bill of 
lading, and the same was deposited to his credit in the Bank of Hunter. 
The Bank of Hunter issued to him a deposit slip, showing the amount 

NOTE—For similar decisions see Banking Law Journal Digest (Third 


Edition) § 266. 
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of the deposit. A check was at once drawn against this account, pay- 
able to Dr. Burns, for $4,080.22, which was the purchase price of the 
rice in question. The Bank of Hunter immediately forwarded the draft 
to J. B. Gros for collection to its correspondent, the American Bank of 
Commerce & Trust Co. of Little Rock, Ark. 

About the 1st of March, 1920, the draft, with the bill of lading at- 
tached, was returned to the Bank of Hunter by its correspondent. The 
cashier of the Bank of Hunter communicated with J. B. Gros, and Gros, 
after looking over the draft and bill of lading, requested the cashier of 
the Bank of Hunter to return the draft with the bill of lading attached 
to the bank at Loreauville, La. The draft was then returned to the Bank 
of Hunter duly protested, for the reason that Snoke refused to receive 
the car of seed rice, claiming that it was not up to sample. The cashier 
of the bank at Loreauville, La., wrote the Bank of Hunter that the draft 
was returned by it the first time to the correspondent of the Bank of 
Hunter because the rice was not received by Snoke on account of not 
being up to sample. 

With the knowledge and consent of J. B. Gros, the car of rice was 
sold for what it would bring, and the proceeds were credited to an over- 
draft to the account of J. B. Gros, in the Bank of Hunter. J. B. Gros 
had other transactions with the Bank of Hunter, and drew checks on the 
bank on the theory that the bank was liabie to him for the full amount 
of his draft on C. Snoke for the car of rice. The bank refused to pay 
the checks, on the theory that it was only responsible to J. B. Gros for 
the amount which he received for the sale of the car of rice at Loreauville, 
La., which was sold with the knowledge and consent of Gros. The 
chancellor found the issues in favor of the plaintiff, and rendered a 
decree against the defendant for $2,939.85. An appeal was duly prose- 
cuted to this court. 

Roy D. Campbell, of Cotton Plant, for appellant. 

Bogle & Sharp, of Brinkley, for appellee. 


HART, J. (after stating the facts as above).—The correctness of the 
decree of the chancellor depends upon the construction to be given to 
an act of the General Assembly of 1921, amending the original act for 
the organization and control of banks. General Acts 1921, p. 514. Sec- 
tion 14 of the act is set out in full in Farmers’ & Merchants’ Bank v. 
Ray, 170 Ark. 293, 280 S. W. 984, and need not be repeated here. 

In this case the court held that, under the section referred to, a bank 
receiving for collection a check or draft payable in another city or town, 
and having employed reasonable care to select a proper correspondent, 
is not liable for the default or negligence of such correspondent in the 
collection of the check or draft. The evidence in this case was not suffi- 
cient to warrant the chancellor in finding that the Bank of Hunter was 
guilty of any negligence in the selection of its correspondent, and it did 
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not warrant a finding that there was any negligence on the part of the 
Bank of Hunter in forwarding the draft for collection. 

The undisputed evidence shows that the Bank of Hunter forwarded 
the draft for collection through its correspondent in Little Rock in the 
regular course of business, and that the draft was at first returned un- 

collected without being protested, but that this was not through any de- 
fault on the part of the Bank of Hunter. It happened simply through 
a mistake in the Louisiana bank to which the Little Rock correspondent 
of the Bank of Hunter had forwarded the draft for collection. Im- 
mediately on the return of the draft, the Bank of Hunter notified Gros, 
and, pursuant to his directions, sent the draft to the Louisiana: bank for 
collection. The draft was then returned by the Louisiana bank, duly 
protested for nonpayment, because Snoke refused to receive the car of 
rice and pay for same, claiming that it was not up to standard. These 
facts show that there was no negligence whatever on the part of the 
Bank of Hunter, and for that reason, under the rule in the case above 
cited, the Bank of Hunter was not liable to Gros. 

It follows that the decree of the chancery court must be reversed, 
and inasmuch as the facts appear to have been fully developed, the 
cause of action will be dismissed. 


DIRECTORS GUARANTEEING BANK’S INDEBT- 
EDNESS NOT ENTITLED TO COLLATERAL 
RETURNED TO BANK 


Everett v. Staton, Supreme Court of North Carolina, 134 S. E. Rep. 492 


The directors of a bank executed and delivered to each of twelve 
banks to which their bank was indebted a written guaranty guaran- 
teeing to each of the creditor banks payment of any indebtedness of 
the debtor bank which might thereafter arise by reason of the ex- 
tension of credit to that bank. Each of the twelve banks held se- 
curities owned by the debtor bank as collateral for the latter’s in- 
debtedness. The debtor bank later became insolvent. Eight of the 
creditor banks were paid in full by the receiver of the insolvent 
bank and returned to him the excess collateral held by them. The 
other four banks, not being paid, brought suit on the directors’ 
guaranties. 

The directors then brought this action against the receiver of the 
insolvent bank, contending that they signed the guaranties with the 
understanding that all the collateral owned by the insolvent bank 
and in the possession of creditor banks should be exhausted before 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 1038. 
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the guarantors should become liable, and that by reason of this 
agreement the collateral returned to the receiver by the eight creditor 
banks should be held for the purpose of indemnifying them against 
loss arising from the claims of the four unpaid banks. It was held that 
since no resolution assigning the collateral to the directors or giving a 
lien thereon to the directors had ever been adopted at a meeting of the 
stockholders of the insolvent bank, the directors had no claim upon 
the collateral returned to the receiver by the creditor banks. 


Action by James A. Everett and others against J. G. Staton, receiver 
of the People’s Bank of Williamston. From a judgment of nonsuit, 
plaintiffs appeal. Affirmed. 

See, also, 134 S. E. 490. 

The People’s Bank of Williamston was indebted to 12 banks in 
various amounts, aggregating $389,069.74. This indebtedness of the 
People’s Bank was secured by collateral owned by the bank in the form 
of bills receivable, aggregating $624,431.16. These correspondent banks 
refused to advance any more money until further security or guaranty 
was assured. Plaintiffs, among others, were directors of the People’s 
Bank. In order to meet the emergency, 21 directors of the People’s 
Bank executed and delivered a written guaranty to each of said corre- 
spondent banks, guaranteeing to each of said banks payment of any in- 
debtedness held by such bank against the People’s Bank, together with 
any indebtedness which might thereafter exist or arise by reason of any 
credit furnished or extended to said People’s Bank. These guaranties 
authorized the creditor banks to, in their discretion ‘‘from time to time, 
at any time surrender, exchange, or substitute at its pleasure any col- 
lateral that it now holds, or may from time to time hold, as security for 
such indebtedness or any part thereof.’’ Thereafter, the People’s Bank 
became insolvent and the defendant, Staton, was appointed receiver 
thereof. 

Eight of the creditor banks have been paid in full by the receiver 
of the People’s Bank, and the excess collateral which these 8 creditor 
banks held, belonging to the People’s Bank, has been returned to the 
receiver. The other four creditor banks have not been paid, the amount 
due them being $38,330.64, and they have brought suit on the guar- 
anties. The plaintiffs contend that it was agreed at the time of signing 
said guaranties by said directors that all the collateral owned by the 
People’s Bank and in possession of creditor banks should be exhausted 
before the guarantors should become liable on said guaranties, and that 
by reason of such agreement the collateral returned to the receiver of the 
People’s Bank by the eight creditor banks belongs to the plaintiffs, as 
directors, and should be held for the purpose of indemnifying them 
against loss arising upon claims of the four creditor banks still holding 
unpaid claims against the People’s Bank. 
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The defendant contends that this excess collateral does not belong to 
the plaintiffs or the directors of said bank personally, but that it belongs 
to the general fund of the bank with which to pay depositors and other 
creditors. At the conclusion of plaintiffs’ evidence the trial judge non- 
suited the plaintiffs, from which judgment plaintiffs appealed. 

Stubbs & Stubbs and B. A. Critcher, all of Williamston, and Ward & 
Grimes, of Washington, N. C., for. appellants. 

Dunning & Moore, of Williamston, and Stephen C. Bragaw, of Wash- 
ington, N. C., for appellee. 


BROGDEN, J.—The question presented by the record is whether or 
not the plaintiffs are entitled to the excess collateral now in the hands of 
defendant receiver by virtue of the equity of subrogation. 

Subrogation is of two kinds, to wit, legal and conventional. ‘‘ Legal 
subrogation is based upon payment and exists where one who has an in- 
terest to protect or is secondarily liable makes payment, while conven- 
tional subrogation, so named from the convention or agreement of the 
civil law, is founded upon the agreement of the parties, which really 
amounts to an equitable assignment.’’ Joyner v. Reflector Co., 176 
N. C. 274, 97 S. E. 44; Commercial & Farmers’ Bank v. Bank, 158 N. C. 
250, 73 S. E. 157; Journal Pub. Co. v. Barber, 165 N. C. 488, 81S. E. 694. 

The basis of legal subrogation is payment either in full or pro tanto 
to the creditor or otherwise satisfying the creditor so that the creditor 
has nothing further to demand. Journal Pub. Co. v. Barber, 165 N. C. 
488, 818. E. 694; Grantham v. Nunn, 187 N. C. 394, 121 S. E. 662; Page 
Trust Co. v. Godwin, 190 N. C. 517, 130 S. E. 323. Therefore, it appear- 
ing that the plaintiffs have paid nothing to any creditor by reason of said 
guaranty or otherwise because they have neither discharged any debt 
of the People’s Bank, in full or pro tanto. 

The plaintiffs, however, contend that they are entitled to conven- 
tional subrogation by reason of the fact that, at the time of signing said 
guaranty, they had an agreement with the debtor, to wit, People’s Bank, 
that all collateral placed by said People’s Bank with its creditor banks 
should be exhausted or held for the protection of plaintiffs and other 
directors so signing said guaranties. It will be observed that the col- 
lateral now in controversy was not returned to the receiver of the Peo- 
ple’s Bank. by the four banks now having unpaid claims; or, in other 
words, the collateral in controversy was never in possession of the four 
creditor banks now asserting a claim against the plaintiffs on said 
guaranties. 

The decision of the merits of the controversy resolves itself into a 
determination as to whether or not the plaintiffs had a valid and bind- 
ing agreement with the People’s Bank, constituting a lien on collateral, 
or an assignment thereof. Unquestionably, directors of a bank can make 
a valid and binding contract with the bank, if such contract is entirely 
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free from any taint of fraud, bad faith, or undue advantage. The de- 
fendant does not allege that any such defects were present in the transac- 
tion but that the plaintiffs made no valid agreement with the bank for 
the reason that, when such alleged agreement was made, the directors 
were acting separately, individually, and not as a corporate body or 
exercising corporate functions, and therefore the alleged agreement was 
never legally adopted or made by the People’s Bank. 

A brief summary of the evidence is, perhaps, necessary to develop 
this aspect of the law of the case. The secretary and vice-president of 
the People’s Bank, who was also a stockholder and director at the time 
the guaranties were executed by the plaintiffs and other directors, testi- 
fied that: 


‘*It was thoroughly understood by every one that signed it [guar- 
anty] that all collateral amounting to about $1,000,000—we owed about 
$600,000—that all this collateral was to be exhausted before any man 
who signed it [guaranty] would be called on to pay a cent. In conse- 
quence of this, all the guaranties were signed. This was not done at the 
directors’ meeting, but each man that signed it had that understanding. 

No resolution was ever passed by the board of directors, nor was 
there any agreement in writing among the directors to that effect. ' 
No meeting was called to consider the matter of appropriating the col- 
lateral, and no resolution was adopted by the board of directors to that 
end, but it was agreed among us: . . . There is no record of formal 
action taken by the board of directors as a body. I do not recall any 


resolution voted on, and no action of the board in any other way, only 
informally talking about it.”’ 


Another director testified that: 


‘‘There was a meeting in the directors’ room of the bank for the con- 
sideration of guaranties of the indebtedness of the bank. The president 
of the bank was present, and I think the vice-president was present also. 
We had a pretty good meeting. The statement was made .. . that 
this collateral stood between the creditors of the bank and the guar- 
antors ; that they would be exhausted before we were called upon. I put 
the question to Mr. Staton (the president) that I understood it that way, 
and he said that was the way he understood it. . . . There was no 
resolution offered, and no formal action by the board, and no minutes 
made of the proceedings. There was a discussion among us as to where 
we would stand.’’ 


There was other testimony to the same effect. Upon the record, as 
presented, we are of the opinion that no valid agreement was made by 
the corporation assigning the collateral in controversy, or giving a lien 
thereon to the plaintiffs and the other directors. ‘‘The members of a 
corporation cannot, separately and individually, give their consent in 
such manner as to bind it as a collective body, for, in such case, it is not 
the body that acts; and this is no less the doctrine of the common than 
of the Roman civil law.’’ Duke v. Markham, 105 N. C. 131, 10S. E. 1003. 
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The proposition involved in the appeal is not one of form, but whether 
or not there was valid corporate action in creating the lien or assignment 
of practically the total liquid assets of the bank. The plaintiffs cannot 
be deprived of their right by reason of failure of the proper officer to 
actually make a written minute or record of the proceedings for the rea- 
son that: 


‘‘Proceedings of a corporate meeting of stockholders or directors are 
facts, and they may be proved by oral testimony where they are not so 
recorded.’’ Bailey v. Hassell, 184 N. C. 459, 115 S. E. 166. 


We are not inadvertent to the requirement of C. S. vol. 3, § 221 (b), 
- requiring that minutes shall be kept of all meetings of the board of di- 
rectors of banks. However, there is no objection appearing in the record 
to the testimony of the plaintiff and other witnesses as to what trans- 
pired among the directors about this transaction. 

The final inquiry then is, How shall corporate action, as distinguished 
from individual action, be exercised? While the law has never required 
a strict adherence to form in the exercise of corporate function, it does 
regard as. essential some expression of the collective body. This ex- 
pression of the collective body or corporate body must be exercised by a 
resolution and this resolution must be duly adopted. ‘‘The courts of 
this country have generally adopted the common-law principle that, if 
an act is to be done by an indefinite body, the law, resolution, or ordinance 
authorizing it to be done is valid, if passed by a majority of those present 
at a legal meeting.’’ Cotton-Mills v. Commissioners, 108 N. C. 678, 13 
8. E. 271; Fowle Memorial Hospital Co. v. Nicholson, 189 N. C. 44, 126 
S. E. 94; Respess v. Spinning Co., 191 N. C. 809, 133 S. E. 391. 

To the same effect is the principle declared in Pinchback v. Mining 
Co., 1837 N. C. 181, 49 S. E. 106, in these words: 


‘‘While it is true, as contended by plaintiffs, that, unless expressly 
required by the by-laws, it is not necessary that a written record of the 
proceedings of the stockholders’ meeting be made, and that they may 
be proven by parol. It is also true that before the solemn acts of a cor- 
poration, especially when contractual, can be set aside, it must appear 
that a meeting was held, and that the stockholders acting as such voted 
to do so.”’ 


This principle finds strong support in the case of Asbury v. Mauney, 
173 N. C. 457, 92 S. E. 267, in this language: 


‘*It is stated in the minutes that a motion to that effect was made and 
seconded, but it does not appear that it was voted upon or adopted, and 
this omission has particular significance in view of the evidence of all of 
the stockholders who were present at the meeting except the plaintiff, 
that after the motion was made and seconded, objection was raised, and 
it never came to a vote, and that the plaintiff, who was examined as a 
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witness in his own behalf did not contradict them, but contented himself 
with stating that the minutes contained a true account of the meeting, 
and that they were read over to the stockholders.”’ 


We hold, therefore, that, upon the facts appearing in the record and 
the principle of law applicable thereto, the agreement relied upon by the 
plaintiff was never legally adopted as a valid exercise of corporate func- 
tion. Hence the equity of subrogation is not available to plaintiffs upon 
this record, and the judgment is accordingly affirmed. 

Affirmed. 


RIGHTS OF HOLDER OF DRAFT ON FAILURE 
OF ISSUING BANK 


Independent School District No. 5 of Davis v. Smith, Supreme Court of 
South Dakota, 208 N. W. Rep. 775 


The plaintiff, having a $1,000 county warrant, deposited it for 
collection. It was sent to a bank at Parker, S. D., which acted as 
depository for the county. The Parker bank charged the amount 
against the county’s account and issued its draft on another bank in 
payment. Before the draft was presented, the Parker bank failed. 
It was held that the plaintiff’s claim was not a preferred one for the 
reason that the transaction did not increase the fund which came to 
the hands of the receiver. 


Action by the Independent School District No. 5 of Davis against 
Fred R. Smith, as Superintendent of Banks of the State of South Dakota, 
and others. From a judgment sustaining demurrer of defendants, plain- 
tiff appeals. Affirmed. 

Johnson & Simons, of Sioux Falls, for appellant. 

Bogue & Bogue, of Parker, and Roy E. Willy, of Platte, for re- 
spondents. 


GATES, P. J.—Plaintiff district had a $1,000 Turner county war- 
rant. It deposited it in a bank at Davis for collection and credit. The 
Davis bank credited plaintiff’s account with the amount of such warrant 
and sent the warrant to a Sioux Falls bank for collection. The Sioux 
Falls bank sent it to the Parker bank for collection. The Parker bank 
was the county depository, and it charged the county account with the 
amount of the warrant and issued its draft on a Sioux City bank which 


NOTE—VFor similar decisions see Banking Law Journal Digest (Third 
Edition) § 130. 
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it sent to the Sioux Falls bank. The Sioux Falls bank sent the draft to 
the Sioux City bank. About that time the Parker bank became insolvent, 
and was placed, and now is, in the charge of the superintendent of banks. 
The Sioux City bank refused payment and returned the draft to the 
Sioux Falls bank, which debited its account with the Davis bank, and the 
Davis bank debited the plaintiff’s account. The complaint further al- 
leges the presentation of the claim to the superintendent of banks as a 
claim against the assets of the said Citizens’ Bank of Parker and its al- 
lowance as a general claim, but that it was rejected as a preferred claim. 
Plaintiff seeks to recover as a preferred claim against the Parker bank. 
The defendants demurred to the complaint for want of sufficient facts. 
The trial court sustained the demurrer. Plaintiff appeals. 

Under our decision in Birch v. International State Bank, 208 N. W. 
167, it is indispensable to the maintenance of this action that the proceeds 
of the collection of appellant’s warrant be traced to a specific fund, or 
into specific property, that came into the hands of the superintendent 
of banks. There is no allegation in the complaint that any property of 
the Citizens’ Bank of Parker whatever came into the hands of the super- 
intendent of banks, much less an allegation that any money came into 
his hands which by the fiction of law could be considered as representing 
the collection. Therefore the complaint did not state a cause of action, 
and the demurrer thereto was rightly sustained. 

Affirmed. , 


BURDEN ON DRAWER OF CHECK TO SHOW 
FAILURE OF CONSIDERATION 


Balph v. Broadhurst, Supreme Court of Kansas, 245 Pac. Rep. 745 


In an action on a check by the payee against the drawer, where 
the defense is failure or partial failure of consideration, and there is 
no substantial evidence from whick a jury could determine that there 
was any failure of consideration, or, if any, the amount thereof, it is 
proper for the court to render judgment for the plaintiff. 


Action by Charles F. Balph against William Broadhurst. Judgment 
for the plaintiff, and defendant appeals. Affirmed. 

W. L. Cunningham and D. Arthur Walker, both of Arkansas City, 
for appellant. 

L. D. Moore, of Winfield, for appellee. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 293. 
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HARVEY, J.—This is an action by the payee of a check against the. 
maker. The defense was failure of consideration and fraud which in- 
duced its execution. The court sustained a demurrer to defendant’s 
evidence, and rendered judgment for plaintiff. The defendant has ap- 
pealed. 

The sole question before us is whether there was sufficient evidence, 
in support of the defenses alleged, to take the case to the jury. The 
circumstances under which the check was given are, in substance, as fol- 
lows: The defendant, Broadhurst, owned certain oil and- gas leases by 
assignment. He entered into a contract to sell the leases to one Clark and 
the plaintiff, Balph, and received a cash payment of $500. He assigned 
one of the leases to Clark and Balph. The contract provided if the bal- 
ance of the purchase price was not paid within a stated time the lease 
was to be reassigned to Broadhurst. Clark and Balph recorded the as- 
signment to them. Later they executed an assignment of the lease to a 
Mr. Hickman, the father-in-law of Balph. The balance of the purchase 
price was not paid to Broadhurst, and he asked that the lease be reas- 
signed to him. Balph declined to do this, unless the $500 paid should 
be returned, which defendant agreed to do.: Balph procured an as- 
signment of the lease from Hickman to defendant, and sent it to a bank 
at Arkansas City, where defendant resided, with a draft for $500 at- 
tached, and with instructions to deliver the assignment to defendant on 
payment of the draft. Broadhurst advised Balph he would not pay the 
$500 draft unless he could get a release signed by Clark. He went to 
Ponea City, where both Clark and Balph resided, taking with him a re- 
lease prepared by his attorneys which he desired to have Clark sign, 
and there met Balph by appointment at his office. Clark was called by 
telephone. Defendant talked to him, read the release to him, and asked 
if he would sign it. Clark replied that he would. Balph listened to this’ 
conversation over an extension telephone, but himself made no represen- 
tations nor promises as to Clark’s signing the release. 

The instrument which defendant desired Clark to sign released de- 
fendant of any and all liability growing out of a certain contract in 
writing, made and entered into on the 17th day of November, 1924, and 
further warranted and guaranteed to protect and indemnify defendant 
against any lease, claims, or liability of any nature which then existed 
or should arise by reason of such contract. After this conversation, de- 
fendant and Balph went down to a bank in Ponca City, where defend- 
ant gave Balph his check for $500, and at his request Balph wired the 
Arkansas City bank to deliver to defendant the assignment of the lease 
then. at such bank. Defendant then went to see Clark to have him sign 
the release which had been read to him. Clark declined to sign it un- 
less he got part of the money. Defendant then tried to find Balph, but 
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was unable to locate him, and returned to Arkansas City, went to the 
bank, and obtained the assignment of the lease without paying the draft, 
in accordance with Balph’s telegram, and had the assignment recorded 
to him the same day. He also gave his bank at Arkansas City instruc- 
tions to stop payment on the check which he had given to Balph at 
Ponea City. This is the check sued on in this action. 

This evidence did not tend to show fraud on the part of Balph which 
induced defendant to execute the check. He made no promise or repre- 
sentation at any time that Clark would sign the release, nor did he at 
any time concede that such a release was necessary. On the other hand, 
he attempted to make it clear that the assignment of the lease should not 
be delivered to defendant until the $500 was paid. 

The question of failure of consideration is not so easily disposed of. 
Defendant pleaded a total failure of consideration. It is clear this de- 
fense was not sustained, but under an allegation of a total failure of con- 
sideration a party may show a partial failure of consideration. Mc- 
Millan v. Gardner, 128 P. 391, 88 Kan. 279, Ann. Cas. 1914B, 755. A 
partial failure of consideration is an ascertained or liquidated amount 
or not. R. 8. 52—305. The written instrument sued on imports a con- 
sideration, and one who defends on the theory of a partial failure of con- 
sideration has the burden of establishing that fact. Fontron v. Kruse, 
172 P. 1007, 103 Kan. 32, 34. Defendant did not show in this ease to 
what extent, if at all, he was injured by his failure to obtain the signa- 
ture of Clark to this release. The contract of November 17, 1924, is not 
in the record, and why, or to what extent, a release thereof executed by 
Clark would be of any value to defendant is not shown. From such 
references to it as there are in the record it would seem to become of no 
force by its own terms. upon the failure of Clark, or of him and Balph, 
to make the further payments. The statute provides that a partial 
failure of consideration is a defense pro tanto, but this does not relieve 
one relying upon such a defense from the burden of showing to what 
extent, if at all, there has been a partial failure of consideration. No 
such showing was made in this case, and hence there was nothing upon 
which the jury could have based a judgment of partial failure of con- 
sideration, or could have made any estimate of the amount of such 
partial failure. While the question whether there was a failure, or 
partial failure, of consideration is naturally a jury question (National 
Bank vy. Williams, 232 P. 252, 117 Kan. 501, 503), there is nothing to 
submit to the jury unless there is some substantial evidence to support 
the defense. Melhop v. Costa, 192 P. 477, 26 N. M. 337; Merchants’ 
State Bank v. Streeper, 186 N. W. 98, 48 N. D. 583; Titman v. Cooper, 
173 N. W. 476, 103 Neb. 599. 

The judgment of the court below is affirmed. 
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LIABILITY OF NATIONAL BANK AS OWNER 
OF STOCK IN STATE BANK 


Chapman v. First National Bank of Mineola, Court of Civil Appeals of 
Texas, 285 S. W. Rep. 1118 


A national bank cannot acquire stock in another corporation for 
speculation or investment. And its lack of authority in this respect 
is a valid defense to an action against it to enforce the stockholders’ 
statutory liability. A national bank may, however, hold stock of 
another corporation, including stock of a state bank, as security for 
a debt. In the present case it was held that a national bank holding 
stock of a state bank as security for a debt was not subject to the 
stockholders’ individual liability provided for in the statutes of 
Texas. 


Suit by J. L. Chapman, Banking Commissioner, against the First 
National Bank of Mineola. Judgment for defendant, and plaintiff ap- 
peals. Affirmed. 

Thomas, Frank, Milam & Touchstone, of Dallas, for appellant. 

Jones & Jones, of Mineola, for appellee. 


WILLSON, C. J.—This was a suit by appellant in his official ca- 
pacity as banking commissioner of Texas against appellee to recover 
$10,000, the amount, it was alleged, of appellee’s liability (under article 
552, Vernon’s Sayles’ Ann. Civ. St. 1914) as the owner of 100 shares 
of the par value of $100 each of the capital stock of an insolvent state 
bank, to wit, the Farmers’ State Bank of Mineola, Tex., in appellant’s 
hands for liquidating purposes. In its answer to the suit appellee denied 
the allegations in appellant’s petition, and specially denied that it ever 
was the owner of any of the capital stock of said insolvent bank. The 
trial court thought it conclusively appeared from the testimony that 
appellant was not entitled to recover anything of appellee, and he there- 
fore instructed the jury to return a verdict in the latter’s favor. The 
appeal is from a judgment returned accordingly. 

Appellant insists there was testimony which would have supported a 
finding that appellee was the owner of shares of stock in the insolvent 
bank as charged in his petition, and that the trial court therefore erred 
when he instructed the jury as stated. Appellee, on the other hand, in- 
sists there was no such testimony, but says, if there was, it would not 
necessarily follow that the instruction was erroneous, for, it says, even 
if it was the owner of stock of the insolvent bank as charged, the in- 
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struction was warranted, because there was no testimony showing ap- 
pellant had determined it was necessary to resort to the individual 
liability of stockholders in order to pay the debts of the insolvent bank, 
nor any testimony showing that appellant, if he determined such a 
necessity existed, had made an assessment) and the amount thereof, 
against such stockholders. 

In support of its contention, appellee cites the Texas statute (article 
459, Vernon’s Sayles’ Ann. Civ. St. 1914) and Kennedy v. Gibson, 8 
Wall. 498, 19 L. Ed. 476. In the case cited the Supreme Court, constru- 
ing the federal statutes, seems to have held it was necessary in a suit by 
a receiver appointed by the comptroller of the currency to allege and 
prove that the comptroller had determined it was necessary to enforce 
the individual liability of stockholders, and to what extent—whether in 
full or only in part—and, if only in part, what part. The federal statute 
differs from the Texas statute in that under it the comptroller of the 
currency acts by a receiver in enforcing a stockholder’s individual lia- 
bility. Because of the difference, it seems this court in construing the 
Texas statute reached a conclusion contrary to that reached by the 
Supreme Court of the United States in construing the federal statute. 
Austin v. Campbell (Tex. Civ. App.) 210 S. W. 277. 

However, we agree with appellee that the testimony did not warrant 
a finding that it ever in any way authorized by law owned stock of the 
insolvent bank, and, therefore, that it was not error for the trial court to 
instruct the jury as he did. It appeared from the testimony that in 
1917 one Torrence was president of said Farmers’ State Bank, and that 
one Gaston was the president, and one Harris the cashier of the appellee 
bank. It seems that Torrence owned 44 shares of the stock of said state 
bank, and, on December 10, 1917, entered into a contract with Gaston 
and Harris whereby he agreed to sell said shares of stock to them and to 
purchase for them of other persons the additional amount of stock neces- 
sary to give them the control of said state bank. There was testimony 
that Torrence bought stock of the state bank as agreed upon, and that 
afterward the appellee bank held a part, if not all, of the stock so pur- 
chased. Appellee insisted it held the stock as collateral security for in- 
debtedness due it, and never as the owner thereof, and hence was not 
liable to appellant as claimed by him. If appellee so held the stock, its 
contention that it was not liable to appellant should have been sustained. 
Austin v. Marsico (Tex. Com. App.) 281 S. W. 198. Appellee insisted 
further that it not only did not own the stock, but could not own it. It 
is settled that a national bank cannot acquire stock in another corpora- 
tion for the purpose of speculation or investment, and that its want of 
authority to do so is a valid defense to an action against it to enforce 
statutory liability as a stockholder. Bank v. Kennedy, 167 U. S. 362, 
178. Ct. 831, 42 L. Ed. 198; Bank v. Hawkins, 174 U. S. 364, 19 S. Ct. 
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739, 43 L. Ed. 1007; Bank v. Converse, 200 U. S. 425, 26 8. Ct. 306, 50 
L. Ed: 537; note to Bank v. Stahlman, L. R. A. 1916A, 584. But such a 
bank can hold such stock as security for indebtedness to it, and, if it 
becomes necessary to foreclose its lien and sell the stock, can, it seems, be- 
come the owner by purchase thereof at the sale, and in that way become 
liable as a stockholder in a suit like this one is. Authorities cited above. 

In this case the testimony of all the witnesses in a position to know 
anything about the matter was that the appellee bank held stock of the 
insolvent bank only as collateral security for indebtedness to it, and 
that it never was an owner of any of the stock of said insolvent bank. 
The testimony of said witnesses was controverted, if at all, only by in- 
fererices appellant claimed a jury might have drawn from other testi- 
mony in the case. We have read all the testimony in the statement of 
facts sent to this court, and do not think a reasonable inference from it 
was that appellee owned stock in the insolvent bank, nor, if it owned 
such stock, that a reasonable inference was that it acquired it in a way 
which rendered it liable by force of the statute. We think the most 
that can be said with reference to appellant’s contention is that the 
testimony warranted a finding that appellee held the stock as collateral 
security for indebtedness to it and a suspicion that it acquired owner- 
ship thereof by purchase at a sale made to satisfy such indebtedness. 
It is held that testimony which does no more than raise only a surmise 
or suspicion of the existence of facts relied upon for relief sought does 
not make an issue for a jury. Joske v. Irvine, 91 Tex. 574, 44 S. W. 
1059; Lumber Co. v. Stockdale, 54 Tex. Civ. App. 611, 118 S. W. 805; 
Houston v. Holmes (Tex. Civ. App.) 262 S. W. 849; Blackwell v. Ship 
Channel Development Co. (Tex. Civ. App.) 264 S. W. 223; Stewart v. 
Miller (Tex. Civ. App.) 271 S. W. 311. 

The judgment is affirmed. 


CLAIM FOR FUNDS CREDITED TO SALES 
ACCOUNT A PREFERRED CLAIM 


Smith v. Ringelman, Supreme Court of Colorado, 245 Pac. Rep. 706 


A bank acting as clerk of a public sale made by the plaintiff col- 
lected funds from the sale and credited them to an account marked 
*‘Sales Account Ringelman.’’ The plaintiff was not permitted to 
draw checks against this deposit. Subsequently the bank was closed 
and went into the hands of a receiver. The plaintiff then brought 
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this action to have the balance standing in the account at the time 
the bank closed allowed as a preferred claim against the assets in the 
hands of the receiver. It was held that the deposit in question was a 
trust fund deposit, and should, therefore, be paid in advance of the 
claims of general creditors. 


Action by Adam Ringelman against Roy E. Smith, receiver of the 
Logan County National Bank of Sterling. Judgment for plaintiff, and 
defendant brings error. Application for supersedeas denied, and judg- 
_ ment affirmed. 

Coen & Sauter, of Sterling, for plaintiff in error. 
McConley & MecConley, of Sterling, for defendant in error. 


CAMPBELL, J.—The Logan County National Bank of Sterling, 
Colo., was taken possession of by the Comptroller of the Currency, and 
since the closing on the 24th of January, 1925, has been in charge of 
Roy E. Smith as receiver. Adam Ringelman had been a customer of this 
bank during the year 1924, but had closed his account. In January, 
1925, he employed the bank to act as clerk of a public sale which he 
made January 20, 1925. Some employee or officer of the bank acted at 
this sale as the clerk, and collected of the various. sales an amount ag- 
gregating about $1,500, all of which money was placed in the bank in 
an account marked, ‘‘Sales Account Ringelman.’’ Ringelman had at 
the time no checking account, and could not draw checks on this de- 
posit. Being pressed for money, arrangements were made by the bank 
whereby a part of this deposit was turned over to him, leaving a balance 
in the account of $969.40, which thus remained up to the time the bank 
closed, when it passed into the hands of the receiver along with other 
moneys and assets of the bank. Subsequently Ringelman brought this 
action, setting forth the foregoing facts, and asked judgment that this 
balance be allowed and established as a preferred or prior claim as a 
trust fund against the assets of the bank in the hands of the receiver 
and superior to that of general creditors. The court below, upon the 
testimony, which is legally sufficient to uphold the finding, found that 
this transaction did not give rise to the relation of creditor and debtor 
between the bank and Ringelman, but only that of principal and agent. . 
The court further found that banks in this region not infrequently 
acted as such sales agents, and it was their custom not to make settle- 
ment with the principal until all the money was collected. The money 
was not all collected from the Ringelman sale, and no settlement was 
ever made with him, and no amount ever deposited in the bank by him or 
by the bank to his credit or credited to him in any way, because at the 
time of the closing of the bank the money had not been collected from 
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all the sales made. The testimony further showed, and the court evi- 
dently believed, that the plaintiff himself had directed the bank not to 
make any deposit to his credit in the bank. The court found that the 
evidence was clear that no money had ever been deposited to Ringelman’s 
eredit, and upon such findings concluded that the legal status was that of 
trustee and cestui que trust, and until the agent, the bank in this case, 
had deposited it in the bank to the credit of the principal, the money 
remained as a trust fund or a special deposit—citing section 268 of 3 
R. C. L. The court found, and so adjudged, that this balance of $969.40 
came into the hands of the receiver as a trust fund, impressed with a 
trust in favor of the plaintiff, and that the plaintiff is entitled to a prior © 
lien upon the sum in the hands of the receiver as against general 
creditors. 

We have read the interesting and able briefs of opposing counsel, 
and are of opinion that those relied upon most strongly by the receiver 
are not in point under the facts of this case. We think the trial court 
was right in its findings that, under the facts before it, and under the 
custom of banks in acting as sales agents, this money, which is credited 
to ‘‘Sales Account Ringelman,”’ is a trust fund deposit. It should there- 
fore be paid in advance of the claims of general creditors. 

The only question about which we are in doubt is as to the sweeping 
character of the judgment. The bank claims that the judgment, if sus- 
tained by this court, should be with the qualification or modification that 
the fund is to be paid along with those of other claimants of the same 
class. The record does not show that there are any other such trust 
funds or special deposits which came into the possession of the re- 
ceiver. It would seem to be the duty of the receiver, if he had knowl- 
edge of such other claims, to inform the court thereof at the time of the 
trial. And if at any time thereafter, before classifying and paying 
claims, other claims are so classified, the receiver on application to the 
court might be authorized to treat alike all of the same class. The testi- 
mony here, as we understand it, is that the amount of money that passed 
to the receiver was greatly in excess of the amount of this claim, and that 
there would be left for general creditors a considerable balance. If, 
therefore, in the course of the receivership, it be made known to the 
court that other trust funds of like character passed into the hands of 
the receiver, upon a proper showing to the district court, if there was 
any necessity for modification of this judgment, the appropriate order 
in the premises should be made. With this suggestion to the court we 
think that the judgment as rendered must be affirmed, with the right 
reserved to the receiver hereafter, before final settlement, to ask for 
modification of this judgment to meet the emergency suggested here by 
its counsel. 

Application for supersedeas denied, and judgment affirmed. 
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DISTRIBUTION OF EXTRAORDINARY DIVI- 
DENDS ON STOCK BELONGING TO 
TRUST ESTATE 


In re Mandeville’s Estate, Supreme Court of Pennsylvania, 133 Atl. 
Rep. 562 


The trustee of an estate consisting in part of stock of land com- 
panies received extraordinary dividends on such stock. ‘It was held 
that he was required to set aside therefrom on account of capital an 
amount sufficient to preserve the shares at their inventory price at 
the time they were turned over to him as trustee, and to distribute 
the remainder as income. 


In the matter of the estate of Ira O. Mandeville, deceased. To an 
account of the trustee, Ira J. Mandeville, a party in interest, filed ex- 
ceptions, and from an adverse order and decree of the orphans’ court, 
he appeals. Decree affirmed. 

J. F. Coll and R. L. Bigelow, both of Hazelton, for appellant. 

G. J. Clark, of Wilkes-Barre, for appellee. 


FRAZER, J.—Ira O. Mandeville died September 7, 1914, leaving a 
will, in which he devised his residuary estate in trust to pay one-half 
the income to his son Ira and his wife for life, with remainder to his 
grandchildren. At the time the estate was settled, there remained a 
total sum of $15,437.03, consisting of cash and securities, which was 
turned over to the trustee. Among the securities were 201 shares of stock 
of the Firwood Land Co., inventoried at $25 a share, making a total of 
$5,025, and 50 shares of stock of the Forty-Fort Land Co., inventoried 
at $50 a share, making a total of $3,000, or aggregating altogether 
$8,025. The trustee filed his account in 1924, showing he had received 
from time to time from the Firwood Land Co., on account of capital pay- 
ments amounting in all to $6,231, and from the Forty-Fort Land Co. 
$2,220. These amounts were both added to the principal; the inventory 
value of the stock, however, was deducted from this amount, making a 
net increase in the principal of $426. The trustee accordingly held the 
stock as part of his principal account without stated value, ‘‘subject to 
whatever dividend these companies may hereafter declare on their 
capital stock.’’ 

Ira J. Mandeville, a son of decedent, and one of the life tenants, 
filed exceptions to the account, claiming all payments by the land com- 
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panies on account of stock should have been distributed as income among’ 
the life, tenants. The question is thus raised whether such dividends 
were income or principal. The court below held it to be the duty of 
the trustee to maintain the value of the trust property to the amount at 
the time received, and apply such portions of the dividends on account 
of capital as should be necessary for that purpose, and distribute the re- 
mainder as income. In this conclusion the court followed the general 
rule stated in many decisions of this court, and repeated in the recent 
opinion in Dickinson’s Estate, 285 Pa. 449, 451, 132 A. 352, to the effect 
that, where extraordinary dividends, whether of cash, script, or stock, 
are declared and paid on shares left by a decedent in trust, such allot- 
ments are to be distributed by adding to the corpus a sufficient portion 
to keep intact the value of the shares as they existed at the time the 
trust began, and dividing the remainder among those entitled to the 
income of the estate. See, also, McKeown’s Estate, 263 Pa. 78, 86, 106 
A. 189, and Harkness’ Estate, 283 Pa. 464, 466, 129 A. 458. In Me- 
Keown’s Estate, supra, in distinguishing between ordinary and extra- 
ordinary dividends, we said (page 86 [106 A. 191]): 


‘‘An extraordinary corporate dividend is presumptively payable to 
the party entitled to the income at the time the dividend was declared ; 
but this presumption must yield to proof of the fact, and if it appears 
that by such dividend the corporate assets are reduced below their value 
at the time the trust began, the principal must be made good before any- 
thing is awarded to income.”’ 


The assets of the land companies in question consisted of tracts of 
land plotted for building purposes, and their corporate business was dis- 
posing of lots; their profit being derived from the difference realized 
between the cost of the land and the selling price of the lots, less the 
expense of plotting and disposing of the property. Manifestly as lots 
were sold from time to time, the assets of each company were consumed 
and decreased to a proportionate extent, and that, as time passed and 
other lots are disposed of, the day must finally arrive when the company 
will own no further property, and the stock become valueless. In the 
meantime, if the operations prove successful, the stockholders will have 
received as dividends, not only their profits, but a return of their 
original investment in the stock. It was clearly improper, however, for 
the trustee to assume that, because an amount equal to the appraised 
value of the stock had been received by way of dividends, the stock was 
without further value. This situation cannot be reached until the entire 
property is disposed of. As a matter of fact, it was shown, without 
contradiction, that the value of the stock of the Firwood Land Co., at 
the time of filing this account, was $10 a share, or a total of $2,010, 
and that the value of the stock of the Forty-Fort Land Co. was $25 a 
share, making a total value of the shares of stock of both companies 
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$3,510. To preserve the shares at the inventoried price at the time they 
were turned over to the trustee, there should be set aside on account of 
principal the difference between $3,510 and $8,025, or $4,515, and, in- 
asmuch as the total dividends paid aggregated $8,451, there remains the 
sum of $3,936 distributable as income. 

The conclusion thus reached by the court below was in accord with 
the general rule applicable to such case. 

The decree is affirmed, at appellant’s costs. 


LOAN OF DEPOSITOR’S MONEY TO BANK’S 
CASHIER 


Campbell v. Morgan County Bank, Court of Appeals of Georgia, 132 
S. E. Rep. 648 


A bank agreed to lend a depositor’s money on proper security, 
to collect the loans when due, and deposit the proceeds in the bank 
to the depositor’s credit. The bank’s cashier loaned himself a large 
portion of the deposit on inadequate security, and never repaid the 
loan. The bank subsequently became insolvent. It was held that 
the money loaned to the cashier was not a debt due by the bank as 
trustee or other beneficiary, and was not, therefore, a debt entitled 
to priority under the provisions of the Georgia Banking Act. 


Suit by S. P. Campbell against the Morgan County Bank and others. 
Judgment for defendants, and plaintiff brings error. Affirmed. 

A. G. Foster, of Madison, and Jones, Park & Johnston, of Macon, for 
plaintiff in error. 

E. H. George, E. R. Lambert, K. S. Anderson, and Anderson & Wood, 
all of Madison, and Anderson, Rountree & Crenshaw, of Altanta, for de- 
fendants in error. 


LUKE, J.—Where one deposited money in a bank upon an agreement 
between them that the bank should from time to time, as opportunity 
was presented, lend for the depositor such portion of the deposit as it 
might deem proper to responsible persons, upon ample and solvent se- 
curity, and collect the loans when due and deposit the proceeds in the 
bank to the depositor’s credit, and safely keep the same until reloaned 
as before (the depositor all the while checking on the deposit when and 
as she chose), and where the bank’s cashier, who was checking out and 
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lending the money as the bank’s representative for the depositor loaned 
himself a large portion of the deposit upon inadequate security, and the 
money so loaned was not repaid, and could not be traced either into the 
funds of the bank, which had become insolvent, or into the hands of the 
superintendent of banks, who had taken over the affairs of the bank, 
held: 

The bank was the agent of the depositor in lending, collecting and re- 
depositing the money loaned by it, and as such agent it was bound to 
exercise ordinary diligence. Morgan County Bank v. Poullain, 32 Ga. 
App. 10, 123 S. E. 29; Id., 157 Ga. 423, 121 S. E. 813, 33 A. L. R. 592. 

The money loaned to the cashier was not a debt entitled to priority 
under class 5 of section 19 of the Banking Act of 1919 (Laws 1919, p. 
159), as a debt due by the bank as trustee or other fiduciary, or as a 
claim of like character. In this connection see discussion of trusts in 
Ober & Sons Co. v. Cochran, 118 Ga. 396, 45 S. E. 382, 98 Am. St. Rep. 
118; also Williams, Receiver, v. Bennett, Supt. of Banks, 158 Ga. 488, 
123 S. E. 683, the case relied upon by plaintiff in error, and note how 
widely that case differs from the one sub judice. 

Judgment affirmed. 


DEPOSITOR NOT ENTITLED TO OBTAIN 
SECURITY ON FAILURE OF BANK 


Brill v. McInnes, Circuit Court of Appeals, 14 Fed. Rep. (2d) 306 


The defendant, who had a special deposit in the Citizens’ National 
Bank of Roswell, New Mexico, heard rumors that the bank was about 
to close. He reported this to the managing officer of the bank and 
the latter gave him a note and mortgage belonging to the bank to 
secure the deposit. If the managing officer had given the matter 
proper consideration, he would have known that the failure of the 
bank was inevitable. It was held that the giving of the security in 
these circumstances amounted to a voidable preference under U. S. 
Rev. St. § 5242 and that the defendant was not entitled to retain the 
security as against the receiver of the bank. 


Suit by W. J. McInnes, receiver, against Nicholas Brill and another. 
Decree for plaintiff, and defendants appeal. Affirmed. 

Tomlinson Fort, of Roswell, N. M. (Hiram M. Dow, of Roswell, N. 
M., on the brief), for appellants. 

R. D. Bowers, of Hagerstown, Md., for appellee. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 127. 
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WOODROUGH, D. J.—The appellant, Nicholas Brill, had a special 
deposit of $16,000 in the Citizens’ National Bank of Roswell, which he 
had allowed to remain in the bank over a period of years drawing in- 
terest. Shortly before the bank went into the hands of a receiver, Brill 
heard rumors that the bank was going to close, and manifested his 
anxiety to the managing officer in charge. The officer, in order, as he 
says, to satisfy Brill, so that he would not check out the account, as he 
was afraid Brill would do, gave Brill a note and mortgage, belonging to 
the bank, to secure the special deposit. The trial court found that the 
security thus given for the special deposit was given by the bank, not 
in the ordinary course of business, but was a transfer in violation of sec- 
tion 5242, Revised Statutes (Comp. St. § 9834), in that it was a transfer 
made in contemplation of insolvency, with a view to the preference of 
one creditor to another, and the same was avoided. 

By appropriate assignments of error the appellant challenges the 
findings and judgment of the trial court, insisting that the evidence 
fails to show that the bank was insolvent at the time when the security 
was given, or that the officers acted in contemplation of insolvency, or 
with a view to prefer Brill to other creditors. The giving of the se- 
curity to Brill occurred on August 15, 1923, and the conditions of the 
bank from the beginning of that year up to and including the date in 
question was fully developed by the testimony.taken on the trial. The 
officer of the bank who acted in the transaction and another principal 
officer testified that at the time in question they did not believe the bank 
to be insolvent, and that they believed it was solvent and would con- 
tinue its ordinary operations. 

On the other hand, it appears that in the preceding February a fed- 
eral bank examiner had declared the bank’s capital impaired to such an 
extent that an assessment of 100 per cent. must be paid in by stock- 
holders to avoid receivership. It also appears that in the same month 
an agreement was signed up between the bank, the Federal Reserve 
Bank, and other financial institutions, which recited that the bank was 
rendered insolvent by reason of losses determined by the bank examiners 
in the amount of $527,000. This writing further incorporated a tentative 
plan to put the affairs of the bank on a satisfactory basis, and was also 
signed by a representative of the Comptroller of the Currency, appar- 
ently to indicate the approval of that department. The Federal Reserve 
Bank and the other institutions, parties to the writing, agreed to grant 
certain indulgences in the matter of interest on the Roswell bank’s obli- 
gations to them, and to allow the bank a line of credit within certain 
limits, and on its part the bank agreed to improve its condition in speci- 
fied ways. It is very doubtul whether immediate and full compliance by 
the bank with its agreement at that time would have rendered it solvent, 
because the amount of losses which the bank had theretofore sustained 
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was actually much greater than recited in the agreement. But, 
however that may be, it is very clear that, when the transfer was 
made to Brill in August following, the condition of the bank was worse, 
and its insolvency more apparent, than at any time covered by the testi- 
mony. At about the same time, probably on the same day, that the 
transfer was made to Brill, a transaction identical in substance was car- 
ried out with another depositor, Sutherland, who also had a deposit of 
$11,611.89, and in the opinion of the receiver the bank would have had 
to close its doors at that time, if the two depositors had been paid, in- 
stead of secured. The sum of the two deposits was only $11,000 less than 
the total cash exchange and reserve then left to the bank, and in view of 
its general condition that sum would not have permitted continuance of 
its ordinary business. It had not made any new loans for three years, 
and had practically no quick assets, while its deposits were constantly 
being withdrawn and its outstanding obligations were very large. 

The receiver classified as worthless the security transferred to Brill, 
while that transferred to Sutherland was doubtful, and of a probable 
value of some 30 per cent. of its face, and although the bank did succeed 
thereafter in obtaining some $35,000 or $40,000 of additional rediscounts, 
on its other paper, the correspondence in evidence reflects the desperate’ 
struggle by which this was accomplished and that uneertainties attended 
the transactions. The bank did not suffer an actual run upon it prior 
to the time of the transfer, in the sense that no crowd of depositors con- 
gregated at its doors; but from January 15, 1923, to August 14, 1923, 
the date of the transfers, the deposits fell off from $963,365.95 to $564,- 
763.87, and the relation between the amount of deposits and loans and 
rediscounts was consistently more unfavorable to the bank. Another 
consideration of importance is the loss that had been suffered by the 
bank during the year by the retirement and death of several of its prin- 
cipal officers. 

To restate in detail the figures reflecting the condition of the bank 
would unduly extend the opinion. The conclusion is irresistible that it 
was hopelessly insolvent at the time of the transfers, and that, if the 
officer who made them had stopped to consider the condition, he must 
have seen that failure was inevitable. The evidence fully sustains the 
’ findings of the trial judge, and the trial judge properly applied to the 
ease the principles announced in Roberts v. Hill (C. C.) 24 F. 576. It 
is clear in this case, as expressed by Judge Wheeler in that case, that 
**the hopeless insolvency of the bank was within the contemplation of 
the officers, if they would contemplate it. That they did not, should not, 
it seems, take the case out of the statute. The insolvency of the bank 
was before them, and, with it before them, they gave this creditor a 
preference. This now appears to be within the statute.’’ 

The decree of the trial court is affirmed. 
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NEGOTIABILITY NOT AFFECTED BY NON- 
PAYMENT OF INTEREST 


Kreitz v. Savings Deposit Bank & Trust Co., Court of Appeals of Ohio, 
153 N. E. Rep. 236 


The fact that past due interest on a promissory note remains un- 
paid does not affect its negotiability. A person who takes a note 
in good faith for value at a time when there is unpaid overdue in- 
terest is not thereby put upon notice and will be permitted to en- 
force the note against the maker notwithstanding that the latter may 
have a defense good as against the payee. 


Action by the Savings Deposit Bank & Trust Co. against Philip C. 
Kreitz. Judgment for plaintiff, and defendant brings error. Affirmed. 

Melville W. Vickery, of Cleveland, for plaintiff in error. 

Kelley, David & Cottrell, of Cleveland, and Robert H. Rice, of Elyria, 
for defendant in error. 

MIDDLETON, J.—This action was instituted by the defendant in 
error, the Savings Deposit Bank & Trust Co., of Elyria, Ohio, against 
Phillip C. Kreitz, the plaintiff in error, for personal judgment on a 
certain promissory note and for the foreclosure of a real estate morgtage 
given to secure the payment of the note. The note in question was given 
by Kreitz, in the sum of $22,000, and was made payable to the order of 
Louis M. and Marguerite Grief. It was dated on the 15th day of No- 
vember, 1918, and was made payable at the rate of $4,000 per year, be- 
ginning November 15, 1920, with interest at the rate of 5 per cent. pay- 
able annually. It appears that on October 2, 1919, Grief pledged the note 
and mortgage to the bank as collateral security for a loan of $5,000, with- 
out the knowledge of Kreitz. Thereafter in February, 1920, another 
loan of $5,000 was made to Grief by the bank, for the payment of which 
the note and mortgage were again pledged as collateral. Other loans 
were made in March, 1920, and some were made in 1921, all under the 
same conditions and provisions. It further appears that Kreitz had no 
knowledge of the pledging of this note as collateral until the 28th day 
of July, 1921. He claims that on November 15, 1919, he paid the in- 
terest then due on said note, amounting to the sum of $1,320, and again 
on the 19th day of November, 1920, paid a like amount of interest, and 
that in the meantime he paid $445 to be applied on the principal of said 
note, all of said foregoing payments being made to Grief and retained 
by him and not reported to the bank. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 482. 
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It is the contention of Kreitz with respect to the bank’s rights that, 
after the first installment of interest became due, to wit, on November 
15, 1919, the bank then and thereafter having no knowledge of his pay- 
ment thereof to Grief, the note became dishonored and all subsequent 
loans made by it were therefore made with notice of such dishonor, and 
that the rights of the bank in respect to these subsequent loans are sub- 
ject to his equities growing out of his payments to Grief. This conten- 
tion presents the single question whether non-payment of an install- 
ment of interest on a negotiable instrument, which by its terms makes 
such interest payable at regular intervals, dishonors the instrument 
and renders it overdue. 

While the courts are not in entire accord on this question, the weight 
of authority and the unquestioned tendency of modern decisions, sup- 
port the view that a mere failure to pay interest does not dishonor the 
note. On the other hand, very respectable authority may be found to 
the effect that under these conditions the note becomes dishonored and 
an indorsee takes it subject to the equities that may exist between the 
former holder and maker. One of the cases in the latter class most fre- 
quently referred to is First Nat. Bank of St. Paul v. County Com’rs of 
Scott County, 14 Minn. 77, 100 Am. Dec. 194. That case involved the 
non-payment of vouchers attached to county bonds, and the court held 
that such overdue vouchers dishonored the principal debt. The notes, 
however, to that decision, in 100 Am. Dec. 194, clearly indicate that the 
court’s conclusion at that time was not in harmony with the current of 
authority. Later, in the same jurisdiction, is the case of First Nat. Bank 
v. Forsyth, 67 Minn. 257, 69 N. W. 909, 64 Am. St. Rep. 415. The opin- 
ion in the later case refers to the conflict of authority, and is not by any 
means an unreserved approval of the rule in First Nat. Bank of St. Paul 
v. Commissioners, supra. The opinion concludes with the observation 
that First Nat. Bank v. Commissioners should be followed upon the 
ground of stare decisis, if for no other reason. Another case holding to 
the same rule is that of Hart v. Stickney, 41 Wis. 630, 22 Am. Rep. 728. 

It is there held: 


‘‘A promissory note, bearing interest payable annually, was indorsed 
before maturity, but after an installment of interest was due and un- 
paid. Held, that the note was dishonored and that the indorsee took it 
subject to all equities between the original parties.’’ 


But the rule in this case was expressly repudiated by the same court 
in the later case of Kelley v. Whitney, 45 Wis. 110, 30 Am. Rep. 697. 
In the latter case it is held: 


‘‘One who is good faith and for value purchases a promissory note 
before the principal is due, is within the protection of the law merchant, 
although interest is overdue and unpaid at the time of the purchase, and 
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the note is indorsed by the payee without recourse, and there it appears 
to be ‘secured by real estate mortgage.’ ’’ 


As before observed, however, the later decisions are more unanimous 
to the effect that past due interest on a negotiable instrument does not 
affect its maturity, and that purchasers thereof in good faith for value 
are holders in due course. 

In Higby v. Bahrenfuss, 180 Iowa, 316, 163 N. W. 247, it is held: 


‘“‘That interest on a note was overdue does not constitute notice of 
dishonor to an indorsee.’’ 


In McPherrin v. Tittle, 36 Okl. 510, 129 P. 721, 44 L. R. A. (N.S.) 
395, the same rule is followed. In the notes to the decision in 44 L. R. 
A. (N. 8.) 395, many authorities are cited in support of the text. 

Another case is Winter v. Nobs, 19 Idaho 18, 112 P. 525, also re- 
ported in Ann. Cas. 1912C, 302. The notes to this decision in Ann. 
Cas. 1912C, 302, refer to many authorities in support of the text, and 
are prefaced with the statement: 


‘‘While the decisions have not been uniform, the rule supported by 
the weight of authority is that a mere failure to pay a periodical in- 
stallment of interest due on a negotiable instrument will not amount to 
a dishonor of the instrument, and will not render it overdue.’’ 


Some authorities hold that when the fact of overdue interest is 
«shown on the face of the instrument such fact is a circumstance to be con- 
sidered in determining the good faith of the purchaser. If we should 
apply that rule to the instant case it would not support a claim of bad 
faith on the part of the bank. It is clear from the evidence that the 
bank took the note in question originally when it was not overdue, either 
as to principal or interest. It was taken in good faith and for value. 
When the subsequent loans were made to Grief there was overdue in- 
terest, but there is nothing shown in the record in connection with that 
fact which could require any inquiry from the bank in respect to the 
payment of the interest, nor is the absence of such inquiry, under all 
the circumstances as they appear, any evidence of bad faith on its part. 
In Gray v. Boyle, 55 Wash. 578, 580, 104 P. 828, 829 (133 Am. St. Rep. 
1042), the court quotes from Crawford’s Annotated Negotiable Instru- 
ments Law as follows: 


‘‘The holder is not bound at his peril to be on the alert for cireum- 
stances which might possibly excite the suspicion of wary vigilance; he 
does not owe to the party who puts the paper afloat the duty of active 
inquiry in order to avert the imputation of bad faith. The rights of the 
holder are to be determined by the simple test of honesty and good 
faith, and not by a speculative issue as to his diligence or negligence. 
The holder’s right cannot be defeated without proof of actual notice of 
the defect in title or bad faith on his part evidenced by circumstances.’ 
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Though he may have been negligent in taking the paper, and omitted 
precautions which a prudent man would have taken, nevertheless, unless 
he acted mala fide, his title, according to settled doetrines, will prevail.’’ 


The record shows, page 90, that the trial court found that the bank 
‘“became the holder in due course of this note as collateral on October 2, 
1919, and that it was assigned, indorsed to them, on March 8, 1920, for 
value, before due, and they are the owners and holders in due course.’’ 

In view of all the facts in evidence we cannot say that such holding 
was manifestly wrong, and the judgment of that court must be and is 
affirmed. 

This conclusion makes it unnecessary to consider the claim of an 
estoppel made by the bank, which it contends grew out of the making 
of the so-called interest contract or agreement on February 7, 1923, and 
from the circumstances and correspondence surrounding and following 
that agreement. 

Judgment affirmed. 


COLLECTING BANK LIABLE FOR CORRESPON- 


DENT’S DEFAULTS 


Merchants’ National Bank of Balitmore v. Bank of Ninety-Six, Supreme 
Court of South Carolina, 133 S. E. Rep. 910 


Under the law of South Carolina, a bank which receives paper 
for collection is liable for the defaults or negligence of the corre- 
spondent banks through which the collection is made. Under the 
Maryland law, a collecting bank is not liable for the acts of its cor- 
respondents, providing it used due care in their selection. In the 
present case, ‘a bank in South Carolina sent for collection to a bank 
in Maryland checks drawn on a bank in South Carolina. It was held 
that the South Carolina rule applied and that the Maryland bank 
was responsible for the default of a aire to which the checks 
were sent wal collection. 


Action by the Merchants’ National Bank of Baltimore against the 
Bank of Ninety-Six. Judgment for defendant, and plaintiff appeals. 
Affirmed. ; 

The following is the order of the circuit judge, Shipp, directed to 
be reported : 


NOTE—VFor similar decisions see Banking Law Journal Digest (Third 
Edition) § 265. 
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‘‘Gentlemen, I am glad both of you have made your motions and 
stated your grounds fully. I have heard this case with a great deal of 
interest, because I confess it has brought me along. a new line; I have 
never tried any case just like this before. It is a case in which from 
the reading of the complaint you kinder feel like the plaintiff ought not 
to recover, because the plaintiff says the defendant gave it a check, the 
plaintiff sent it to the bank that owed the money, and the check was paid 
to their agent. As far as the Bank of Ninety-Six was concerned, I 
can’t see anything wherein the Bank of Ninety-Six has failed. They 
sent a check on the Bank of Greenwood that was perfectly good; they 
had the money in the Bank of Greenwood to meet the check; it was pre- 
sented by the Baltimore bank through its agent; and it was paid to the 
agent of the plaintiff. 

‘‘Under the South Carolina law, the rule is perfectly plain. The 
South Carolina Supreme Court has held in a number of cases that, when 
a bank undertakes to collect money for another person, the agents which 
it employs are the agents of the bank and not the agent of the other 
person. It is claimed that this is a Maryland contract, and the law is 
different in that respect. I was somewhat in doubt on that point, be- 
cause there is no doubt that, where a contract is made partly to be per- 
formed in one place, where the contract is made governs. Now Mr. Park 
in his argument read a case from New York which satisfied me on that 
point. Granting that this is a Maryland contract, the Maryland courts 
have no statutory law regulating this matter at all. It depends on the 
construction of the courts of Maryland. When they come down to South 
Carolina to enforce a contract made in Maryland, and where Maryland 
has a certain policy and South Carolina has a different policy, and it 
depends on the construction of the court as to what the law is, the South 
Carolina court is not bound to follow the construction placed on it by 
the Maryland court, and that seems to solve the difficulty. 

‘**T direct a verdict for the defendant in the case. I will ask you to 
write a verdict for the defendant in the case.”’ 


Mays & Featherstone, of Greenwood, for appellant. 
Grier, Park & McDonald, of Greenwood, for respondent. 


RAMAGE, A. A. J.—This is an appeal from the action of his honor, 
Judge Shipp, in directing a verdict for the defendant. 

On December 22, 1920, the Bank of Ninety-Six, located at Ninety- 
Six, 8. C., sent by mail to Merchants’ National Bank of Baltimore, its 
check drawn on the Bank of Greenwood for $8,000, and on December 23, 
1920, Bank of Ninety-Six sent to Merchants’ National Bank a check for 
$16,000. The plaintiff, in acknowledgment of these items, sent back to 
defendant the following: ‘‘ Your date or number 23—cash items credited 
—Subject to final Payment 16, 112.70.’’ The $112.70 represented some 
other items with which we are not concerned. This same thing was done 
with the $8,000 item, but the slip had been misplaced by the court 
stenographer, or at least he could not find it, and it may be well to state 
here that no blame attaches to the stenographer for this. The checks 
were then delivered by plaintiff to the Baltimore branch of the Federal 
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Reserve Bank of Richmond, in Baltimore, which forwarded in due course 
to its main bank at Richmond, which in turn forwarded to the People’s 
Bank of Greenwood, which presented the checks for payment at Bank of 
Greenwood, and received payment. The People’s Bank remitted to 
Federal Reserve Bank for these checks by its check on Palmetto National 
Bank of Columbia, which check went to protest for lack of funds; the 
People’s Bank having failed before the money was paid. The Bank of 
Ninety-Six at the time asserted that the plaintiff should stand the loss 
and drew checks on plaintiff. Plaintiff at first refused to pay these 
checks, but, on threat of defendant to sue on account of slander of credit, 
decided to pay the checks under protest, reserving all its rights with a 
view to testing its rights in a suit against Bank of Ninety-Six. The 
Federal Reserve Bank had a contract with plaintiff that it would not be 
liable except for its own negligence and until payment in cash was re- 
ceived ; that checks or drafts may be accepted in settlement for all col- 
lections. This special agreement which is set out in full in the case 
was not imparted to defendant, and the defendant, so far as the record 
shows, had nothing to do with it. Plaintiff has received an amount from 
the liquidating agent of the People’s Bank which reduces its loss to 
$9,408, for which amount this action is brought. 

The plaintiff relies on the Massachusetts rule hereinafter referred to, 
and the defendant on the English or South Carolina rule. Both sides 
moved for a directed verdict, and Judge Shipp ruled in favor of the de- 
fendant, and his remarks will be incorporated in the report of the case. 

The Massachusetts rule, which is the rule in a number of states, in- 
eluding Maryland, is, in substance: 


‘That when a bank receives paper for collection at a distant point, 
it engages to use reasonable efforts to collect and to pay its customer. 
The necessity of using other agencies being manifest, the bank is respon- 
sible only for reasonable care in the selection of such agencies, and, if 
such care is exercised, it will not be held liable for default on the part 
of the collecting bank.’’ 


The South Carolina rule or English rule, followed by the federal 
courts, is as follows: 


‘‘That a bank receiving a draft or bill of exchange for collection is 
liable for neglect of duty occurring in its collection, whether arising from 
the default of its own officers, or from that of its correspondent, or an 
agent employed by such correspondent, in the absence of any express or 
implied contract varying such liability.’’ 


In this case, when the defendant sent the checks to the plaintiff for 
the purpose of depositing the amounts of the checks, defendant war- 
ranted that these checks were good and would be paid on presentation 
to the Bank of Greenwood. Plaintiff adopted its own means and agencies 
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to collect the checks. Wherein has the defendant assumed any obliga- 
tion that has not been carried out to the letter? Where can any act of 
defendant be pointed out as a proximate or moving cause of the loss of 
the money? The check was good for every dollar, and was paid in full 
when presented, and so was the other check also. Suppose that plaintiff 
had sent a special messenger from Baltimore to Greenwood for the pur- 
pose of getting this money, and after the money had been collected by 
- this messenger, and if he had stolen it, would any one claim that plaintiff 
would not be the loser rather than defendant? Now in what particular 
does the supposed case differ in principle from the case at bar? The fact 
that two banks were adopted as agents instead of a special messenger 
cannot change the principle involved. 
Now as regards the rule as to what law governs, we hold that the 
South Carolina rule above set forth was and is the law of this case, and 
which governs the checks which were sent by defendant to plaintiff. 


‘*It is obvious, therefore, that, in*the absence of evidence as to the 
intent of the parties, any doubt as to the duty of the promissor in re- 
spect to performance, so far as it depends upon the law, should be gov- 
erned by the law of the situs of that performance (Lex Solutionis).’’ 
Minor on Conflict of Laws, § 181. 


The checks constituted the contracts between plaintiff and defendant ; 


they were made in South Carolina, and were payable to plaintiff in the 
state of South Carolina; and, therefore, the contract is a South Carolina 
contract, and is controlled by South Carolina law. 


‘*Tn all cases where the contract is to be performed in the country 
where it is made, the lex loci should be the rule of decision; but when- 
ever it is made with a view of being performed in another country, then 
the law of the place of performance should be the true rule.’’ Mce- 
Candlish v. Cruger, 2 Bay, 377. 


In Association v. Rice, 68 S. C. 238, 47 S. E. 63, the same rule is laid 
down. The same rule is in fact the generally accepted doctrine. 

It is stated in the complaint that the checks were sent to ‘‘plaintiff 
in Baltimore, Md., for deposit in the defendant’s account in the bank of 
the plaintiff at Baltimore, subject to their collection.’’ These items were 
credited ‘‘subject to final payment’’ and by this is meant that, if the 
check was not paid when presented, defendant would then be liable to 
plaintiff for the amount of said checks. 

‘‘The principal in sending the agent forth is presumed to consent 
that he shall be governed by the laws of the state where he is to act.’’ 
2 Corpus Juris, p. 668. 

‘*Every authority given to an agent or attorney to transact business 
for his principal must, in the absence of counterproof, be construed to 


be to transact it according to the laws of the place where it is to be 
done.’’ Owings v. Hull, 9 Pet. 627, 9 L. Ed. 246. 
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The following is the order of the circuit judge, Shipp, directed to 
Bank, 128 N. Y. 26, 27 N. E. 849, 13 L. R. A. p. 241. 

The rule was regarded as well settled in that case that, in the ab- 
sence of special agreement, a bank receiving a check for collection was 
liable for the default of its correspondent to whom it sent the check 
(citing many cases). In other words, the agents selected by a bank in 
the position of plaintiff in this case are deemed to be its own agents and 
not the agents of the owner of the paper or check. In the case above cited, 
when the check was paid to Adams & Leonard, it was in contemplation 
of law paid to the Tennessee bank, which became absolutely bound to 
pay or remit to the New York bank. So it clearly appears from the South 
Carolina law that Judge Shipp was correct in directing the verdict for 
defendant. 

But a study of the law of Maryland also shows that he was correct, 
even if the law of that state should be held to apply to this case. The 
Maryland courts, which enforce the Massachusetts rule, make a very im- 
portant exception to the rule, which puts plaintiff out of court in this 
ease. It is held that, where checks have been deposited with the bank 
and credited as cash to the depositor, the title to the paper passes to the 
bank, and it is the legal owner, and, if dishonored, the bank has its 
remedy against the depositor on the paper, and, where the bank takes 


a deposit of this character, it collects for itself and not for the depositor. 
Tyson v. Bank, 77 Md. 412, 26 A. 520, 23 L. R. A. 161; Ditch v. Bank, 
79 Md. 192, 29 A. 72, 138, 23 L. R. A. 164, 47 Am. St. Rep. 375. 

In note in 11 A. L. R. 1060, Annotated, the doctrine that— 


‘‘where there is no definite understanding between the depositor and 
bank as to the ownership of paper, but the paper is indorsed in the usual 
course of business with the bank, which gives credit to the depositor for 
the amount thereof, with the right to draw thereon, title passes to the 
bank.’’ 


Several cases from Maryland are cited in support of this doctrine as 
well as many from numerous other states. So even under the true rule 
in Maryland, the plaintiff must fail in its contention. 

Another reason also that is fatal to plaintiff’s case is the agreement 
between plaintiff and Federal Reserve Bank set out in the case, which 
limited the liability of Federal Reserve Bank. When plaintiff entered 
into this agreement with the Federal Reserve Bank, that fact alone de- 
stroyed any ground of the relationship of principal and agent between 
defendant and the Federal Reserve Bank, in the absence of any showing 
that defendant knew or acquiesced in this agreement. 

It is the judgment of this court that Judge Shipp’s action in direct- 
ing a verdict for defendant be sustained, and the judgment of the lower 
court affirmed. 
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